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Editor’s note on the texts 


The text of In Praise of the Lam of England is largely the version 
(see Note on the translations) edited by Ghrimes (Cambridge, 1942). 
Chrimes’ text is a collation of the three extant manuscripts 
(Cambridge University Library, Ff.5.22, British Library Harleian 
MSS 1757, and Bodleian Library Digby MS 198) and the text 
printed by Edward Whitchurche r.1545 (probably taken from the 
original or a copy of it). The original manuscript has not survived, 
but it may have been the version contained in the Cottonian Library 
MSS Otho B 1 which perished in the fire of 1731, 

The work now known universally as The Governance of England 
was not so called until Plummer’s edition of 1885. It was first known 
as ‘Of the difference between an absolute and limited monarchy. 1 
Plummer’s edition is a collation of the ten extant manuscripts, but 
is primarily based on Bodleian Library Laud MS 593. The present 
text is a translation (see Note on the translations) of Plummer’s 
edition. 

The notes to both these texts owe a great deal to the previous 
editors, although it has not been possible to reproduce the volume 
of material contained in their editions. Instead, I have given revised 
and up-dated textual and bibliographical references so that the 
reader can see the range of sources used by Fortescue and is able to 
find further information as required. All quotations from medieval 
English sources have been modernised. 



Note on the translations 


In Praise of the Laws of England is an amended version of Chrimes 1 
translation (Cambridge, 1942). I have retained his familiar and 
elegant words and phrases as far as possible, but some alterations 
have been made. Where these involve a significant change in mean¬ 
ing, the reader’s attention is drawn to this in the notes. I have also 
removed the archaic ‘th 1 endings; for example, ‘Perfect love casteth 
out fear 1 becomes ‘Perfect love casts out fear. 1 A major difference 
not referred to in the notes is the translation of the key terms ‘poli- 
ticum et regale 1 and ‘tantum regale 1 ; X have followed Fortescue’s 
own translation of these terms as ‘political and royal 1 and ‘only 
royal 1 . ‘Dominium 1 is always translated as ‘dominion 1 and ‘regimen 1 
as ‘government 1 , Fortescue uses several verbs meaning ‘to rule 1 - 
‘regere 1 , ‘regulars 1 , ‘dominare 1 , ‘imperare 1 , ‘principal, ‘praesse 1 , 
‘gubemare 1 - and Ghrimes did not differentiate between them, I 
have translated ‘gubemare 1 as ‘govern 1 and ‘regulare 1 as ‘regulate 1 , 
but the others are left as ‘rule 1 . 

The Governance of England is a modernised version of the text 
edited by Plummer (Oxford, 1885). Given the difficulty of the lan¬ 
guage for the non-expert, this has meant a translation into modem 
English. I have, however, tried to be as literal as possible and not 
to resort to paraphrase. Bridging the gap between the way we spoke 
and thought in the fifteenth century and the way we speak and 
think now can be highly misleading. To illustrate the nature of 
my translation, here are a couple of sentences from chapter 19, first 
Plummer’s transcription and then my translation: 



Note on the translations 


Ffor all such thynges come off impotencie, as doyth power to be 
syke or wex olde. And trewly, yffj>e kyng do thus, he shall do 
)>erby dayly more almes, [?an shall be do be all the ffimdacions J>at 
euer were made in Englond. Ffor euei^ man off lande sdal by 
this ffundacion eue^ day pe the meryer, pt surer, ffare pe better 
in is body and all his godir, as euf#j wyse man mey well oonseyue. 

For all such things come of impotency, as does power to be sick 
or to grow old. And truly, if the king does thus, he shall do thereby 
daily more alms than shall be done by all the foundations that were 
ever made in England. For every man of the land shall by this 
foundation be the merrier, the surer and fare the better in his body 
and all his goods, as every wise man may well conceive. 

All Latin phrases in the original have been translated into English 
and put inside inverted commas. A particular problem was the 
translation of ‘counsel 1 and its variants; given the fact that Fortescue 
is almost always referring to the institution, I have translated this 
as ‘council’. 
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Introduction 

Throughout this introduction, references to primary sources are 
given in the form of author, title and section of work, page number; 
e.g. (Aquinas, On Princely Government^ II.i, 7 ); the page reference 
is to the edition listed in the Select bibliography, primary 
sources. The exception to this is Fortescue, where the page refer¬ 
ence is to this volume unless otherwise stated. Secondary works 
are given in footnotes with a full reference of author, title and 
publication details, unless they appear in the Select bibliography, 
in which case they are given in the form of author and short ver- 
sion of the title. 

Sir John Fortescue (f. 1395 - c. 1477) was undoubtedly the major 
English political theorist of the fifteenth century. His works are 
famous, above all, for their vision of the English polity as a 
* dominion political and royal’, ruled by common law, and they have 
been widely quoted and used over the past five hundred years. This 
very popularity, however, has resulted in their original meaning 
falling victim to the various purposes of his commentators. 

The process of distortion began in the sixteenth century, when 
the development and strengthening of both the monarchy and the 
institution of parliament led to a division and potential conflict of 
power between the two. In attempting to deal with this problem, 
political writers of the late sixteenth and seventeenth centuries 
interpreted Fortescue's ‘political and royal dominion’ in support 
of their own projects to define the respective spheres of king and 
parliament. Thus for over three hundred years, Fortescue was cited 
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primarily as an authority on the nature of the English ‘constitution*. 
Since the end of the nineteenth century, however, his work has 
been more frequently used as an historical source; he has been taken 
as a simple mirror, a straightforward recorder and commentator on 
events and institutions as they actually were, rather than as a reflec¬ 
tive and critical political theorist. As a more detailed picture of the 
workings of fifteenth-century law and government has been pro¬ 
duced by legal and political historians, Fortescue*s account has been 
dismissed as simply ‘wrong*, not to mention ‘smug’, 'naive*, ‘crude*, 
and ‘distorted by the romanticism of the ageing and exiled patriot*. 

As a result, the recovery of Fortescue’s original intentions has 
become a task akin to archaeological excavation, carefully removing 
tbe accumulated layers of interpretation. Nevertheless the task is 
more than worthwhile, both for historians of political thought and 
for historians of fifteenth-century English law and government, for 
we cannot recover Fortescue’s original meaning without first gain¬ 
ing some knowledge of the man, of the resources available to him 
and of the historical context in and for which he wrote. We shall 
then see him as writing in response to a real crisis of governance 
in the mid-fifteenth century - not merely reflecting, but reflecting 
on the workings of contemporary law and governance. 


Following the triumphant kingship of Henry V (1413-1422), the 
war, debt and disorder which marked the reign of the incapacitated 
Henry VI created a widely perceived crisis of governance in Eng¬ 
land from the 1440s to the 1470s. By 1450, the Crown had huge 
debts, Normandy was lost and there had been massive abuses of 
the king’s patronage (most notably by William de la Pole, duke of 
Suffolk). There were factional rifts in the council, overspending in 
the king’s household made a mockery of the notion that the king 
should ‘live of his own’ and in the localities there was violence and 
corruption in the administration of justice. The duster of abuses - 
retaining, livery, maintenance, embracery, not and forcible entry - 
which have, since Plummer’s edition of The Governance, been 
referred to under the heading ‘bastard feudalism’ (Plummer edn, 
1885 15—16), were perceived to be on the increase despite statutory 
legislation against them. It is hard to quantify these abuses, let alone 
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to judge their actual effect on the working of local government/ 
but they feature heavily in the political literature of the period, 
especially in poems and ballads/ Frustrations at these injustices 
were summed up in the ‘Complaint’ of Jack Cade (1450) which 
paints a vivid picture of an impoverished king who ‘can not pay 
for his meat nor drink and owes more than ever any king of England 
ever owed 1 , and who is surrounded by ‘insatiable, covetous, 
malicious/ persons who ‘daily inform him that good is evil and evil 
is good 1 / 

Although blame was mainly laid at the feet of ‘evil ministers’, 
the weakness of the king himself was an inescapable and crucial fact 
of political life, Henry VI succeeded his father in 1422 at the age 
of nine months. He took up the reins of government in 1437, but 
suffered bouts of mental breakdown from 1453 onwards/ This 
absence of the single unifying and controlling will at the centre of 
government represented a failure of the king in the key duties of 
his public office - peace and justice - and a negation of the virtues 
expected of a monarch/ A chronically weak king was as much of a 
threat as a tyrant because he would lack that constant and perpetual 
will to justice which was the sworn duty of his office, 

Fortescue’s works, in response to this crisis, form a coherent and 
extended argument for justice against tyranny, for public against 
private interest. The precedence of private over public good is seen 
to be the definition of tyranny because it leads to injustice and 
oppression; ‘covetise’ (desiring and having more than one’s own) in 
one or some produces a corresponding poverty (having less than 
one’s own) in others, and the peace and tranquillity of the reain ^ 
thereby shattered. Justice (each having one’s own) is to be ensured 
by means of natural and human laws which are also sacred because 
they are divine in origin, Fortescue’s works are thus dominated by 
a concern for justice which is seen to be the touchstone for the 
legitimacy and proper functioning of political authority. His per- 


' Bellamy, Carnal Law and Society, Bellamy, Bastard Feudalism and the Law, 

Powell, Kingship, Law and Society. 

1 Kail, Political and Other Poems\ Scattergood, Politics and Poetry. 

i Harvey, 7 ack Cades Rebellion., p, 189- n c Yi-attnn* 

' Griffiths, The gap, of Hmry Vl\ Wans, Henry VI mi ikt Poktut af Kmgs p, 

s Witte ?Henry VI mi <*t Plhucs “/ Kmfiht 
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speedve is that of someone who thinks politically about law; he 
was a self-consciously analytical and highly experienced lawyer and 
government official. 

John Fortescue was one of a growing group of lay professionals.* 
He attended Lincoln’s Inn, of which he was Governor four times 
before 1430. Between 1421 and 1436 he was elected eight times to 
parliament. He was created serjeant-at-law in July 1438, by 1441 
was a king’s serjeant and became Chief Justice of the King’s Bench 
in January 1442, after which he was knighted. He served as justice 
of the peace thirty-five times in seventeen counties and boroughs, 
received over seventy commissions of oyer et terminer , assize, etc., 
attended meetings of the council and tried petitions for parliament. 

He was present at the battle of Towton (1461), following which 
he was attainted, having fled to Edinburgh with Henry VI and 
Queen Margaret. Whilst in Scotland he wrote a series of pro- 
Lancastrian succession tracts, including On the Nature of the Law 
of Nature (Clermont edn, 1869)/ In July 1463, he went across the 
Channel with the court to St Mihiel in Bar where, by his own 
account, they lived in poverty (Clermont edn, 1869, 23-5). He 
remained in exile in France for seven years, travelling occasionally 
to Paris. During this time, he wrote !n Praise of the Laws ofEngland , 
possibly translated the works of Alain Chartier,* and wrote a mem¬ 
orandum to Louis XP urging an invasion to restore Henry and 
establish peace between England and France (Clermont edn, 1869, 
34-5). On the 4th of April 1471 he landed at Weymouth with 
Queen Margaret and Prince Edward. On the 5th of May, at the 
battle of Tewkesbury, Prince Edward was killed and Fortescue was 
captured. Thereafter he wrote his Declaration upon certain writings 
sent out of Scotland in which he repudiated his earlier, pro- 
Lancastrian succession tracts (Clermont edn, 1869, 523-41). He was 
subsequently pardoned (Rot. Pari Vi, 69 and Clermont edn, 1869, 


Clouirh, M Vocation and Culture Genet, ‘Ecclesiastics and Political The¬ 
ory*, in R.B. Dobson <ed.), The Church, Patronage and 

Gill, Politics and Propaganda in Fifteenth-Century England, Litaen, A War of Rases 

Bkyney/Sir John Fortescue and Alain Chanier’s “Trrite de ]*Espennce*’’,Blaj- 
ney (ed.), Fifteenth Century Translations of Aiam Ckartter, and Blayney {<£), A 

Familiar Dialogue. 
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43) and became a member of Edward IV’s council. We do not know 
when The Governance was first drafted, but it is clear that an 
updated and revised version was presented to Edward IV after 1471, 

Fortescue’s credentials as an authority on the formal workings of 
law and government in fifteenth-century England are thus unim¬ 
peachable; not only had he been directly engaged in the central and 
local administration of justice and sat in both council and parlia¬ 
ment, but he had also had a period of political exile which gave 
him the time and perspective to reflect and write in some detail 
about the law and governance of his country. But in addition to his 
practical experience and expertise, Fortescue also used the resources 
of contemporary theory as a basis on which to construct his work. 

The political thought of late medieval England was dominated by 
the moralising tradition of mirror-for-princes literature, 9 concen¬ 
trating on the duties of kingship and the virtues of the king. The 
philosophical framework was scholastic, in particular the Thomist 
interpretation of Aristotle, The key term was ‘governance, the 
‘gubemator 1 or governor being the helmsman who directs the ship 
safely to port - ‘to govern is to guide that which is governed to its 
appointed end 1 (Aquinas, On Princely Government, i.xiv, 73). The 
‘end 1 to which the governed were directed was the Aristotelian sec¬ 
ondary happiness of living in society in accordance with the moral 
virtues (Aristotle, Nicomachean Ethics , X, 330 , which, according to 
the Thomist gloss, would ultimately be rewarded by btatthido or 
eternal salvation. In broad terms, the means to those ends were the 
king, law and the grace of God; in specific terms, the means were 
to be determined through counsel and deliberation, that is, by the 
light of reason - ‘man has reason, by the light of which his actions 
are directed to their end 1 (Aquinas, On Princely Government, i.i, 3). 
This was the substance of the practical science of politics. 

Among the most popular ways in which philosophical knowledge 
was transmitted were the fiorilegti or anthologies, such as the Aucto- 
ritates Aristotelis (Hamesse edn, 1974) which Fortescue used. The 
fifteenth century saw an increased use of the vernacular in England, 
a prime example of which are the works of Bishop Reginald Pecock 

9 Genet (ed.), Four English Fokiuat Tracts ; Green, and Fnttce ?leasers\ 

Guetlfce, States and Rukrs, pp. 37~+4- 
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(1r.1395-f.1460), written in English for a lay audience/ 0 and there 
were very many translations into English from French, Latin and 
Italian/* Fortescue’s sources include Poggio Bracciolim’s translation 
(into Latin from Greek) of Diodorus Siculus 1 Ancient Histories and 
the Isagogue of Moral Philosophy of Leonardo Bruni. Fortescue him¬ 
self may have translated the works of Alain Chartier (Chattier, A 
Familiar Dialogue ) 12 and comparisons have recently been made 
between Fortescue and the work of Jean de Terre Vermeille/ J 

There were many general historical sources, such as the Old Tes¬ 
tament, Geoffrey of Monmouth’s History of the Kings of Britain, 
Higden’s Pofychronieon and numerous chronicles and genealogies," 
as well as the works of chivalry known asbooks of‘urbanity’or cour¬ 
tesy books which usually contained a mixture of heraldry and a ver¬ 
sion of Vegetius 1 De Rei Militant , as, for example. Sir John Paston’s 
‘Grete Boke\ In addition to these, there were also English insti¬ 
tutional works, such as the Dialogue of the Exchequer and the Modus 
Tenendi Parlamentum , and the literature and sources of the common 
law f Of the lawyers, Bracton’s work was jwrhaps the most used, pro¬ 
viding as it did a framework for the discussion of English law; a frame¬ 
work gathered largely from Roman civil law, via the work of the gloss¬ 
ator Azo/ 6 Bracton was particularly useful to discussions of kingship 
and law because of his synthesis between the Roman law prineeps and 
the English rex ; he stresses that kingship is an office and gives lex and 
those learned in the law a very high status (Bracton, On the Lam and 
Customs of England, 1, 305). 

The histoty of the development of English government adds a 
further dimension to these theories: in the thirteenth and fourteenth 
centuries, the concept of the communitas regni developed greatly, as 
evidenced by the addition of a fourth clause to the coronation oath, 
binding the king to keep the laws which he and the people ‘will have 
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Doe, ‘Fifteenth-Century Concepts of Law ; Paftough, 

Genet, ‘Ecclesiastics and Political Theory’ in Dobson Patronage 

tnd Politics in the Fifteenth Century, Mitchell, John Ttptofr Weiss, Humanism m 
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chosen’/ 7 and with the growth of parliament as the representative 
institution of the realm . iS References to the oath and to parliament 
are recurrent features of the political polemic of the fifteenth 
century. 

A further strand of vocabulary and associated theory comes from 
ancient Rome by way of the work of St Augustine. Augustine cited 
Scipio’s definition (from Cicero’s De Re Publica) of res publica as res 
popuii (the property of the people), where ‘a people’ is a ‘numerous 
gathering united in fellowship by a common sense of right and a 
community of interest’ ( Ctty of God XlX.xxi; De Re Publica lxxv). 
The language of res publica was still relatively new in fifteenth- 
century England, and the author of the Boke of Noblesse (r. 1449) 
attempted to define and translate the terms: res publica becomes 
‘common profit’ and the definition combines Ciceronian 
(Augustine) and Aristotelian (Aquinas) vocabulary. The author of 
Somnium Vigthntis (1459), a work at one time attributed t0 For_ 
tescue, also used this language extensively. 

These various strands led to a general theory of polity-centred 
kingship: an hereditary monarch who ruled by his will, but after 
due consultation with, and in the interests of, his subjects, and who 
was bound to keep the laws of his realm and to ask the consent of 
his people for taxation. Although there existed no means for coerc¬ 
ing the king, there was nevertheless a strong sense of obligation to 
a common sphere in which king and people shared; a public sphere, 
the mode of designation for which was the abstract notion of ‘the 
Crown’: ‘in the figure of the Crown, the rule and polity of the realm 
are presented’ (a parliamentary sermon of 1436). Bracton’s concept 
of the Crown had included both the communal sense and the 
important further notion of inalienability: 

a thing quasi-sacred is a thing fiscal (r« fiscalis), which cannot be 
given away or be sold or transferred upon another person by the 
prince or ruling king ( rex regnante ), and those things make the 
Crown what it is, and they regard to common utility such as peace 

and justice. _ r , , _ ^ 

(Bratton, On the Laws and Customs 0/ England , n, 5BJ 


17 Schramm A Hutory <tf the English Cmnatim , PP- 75-9- . , v w 

« Edwards The Plena Potestas of English ParliamentoryRrprcsentaavw ifiF- _ 

"(«d.) O0M be. » h. Ej Mr, ^ 

Tettendi Parlarntnam; Rostell, Parliament and Pmtcs, 1 4 
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Just as kingship was a public office, so the kingdom was public 
property and must not be alienated. A corollary of the idea of non- 
alienation was that the body politic or realm had the status of a 
person under age (a minor) in need of a guardian or tutor. Thus 
the king became guardian of the realm and the realm consequently 
had the privileges of a minor with regard to its property. In that 
way the public sphere was protected. 79 

The realm was thus perceived to be a single organism with an 
appointed end towards which it had a natural desire and inclination; 
that organism was a body politic with one man as head, whose will 
unified and ruled the body as a whole, and the end towards which 
it tended was the common weal of peace and justice. The realm 
was corporately visible when the king was in his parliament and it 
was represented by the abstract notion of the Crown. The king was 
guardian of the Crown; he could not alienate its property, nor could 
he take his subjects 1 goods without their consent, The king had to 
ensure that justice was done through the laws and had himself to 
be the ‘living law* when equity required. The king took an oath to 
that effect at his coronation when he was ‘elected 1 by the people 
and anointed with holy oil" But the king was also minister of God 
and of a higher estate than ordinary men, as evidenced by his sacral 
powers^ 7 (Fortescue, De Titulo Edwardi y ch.X, in Clermont edn 
(1869), p.8$*). He was undoubtedly the key to good governance, 
the man at the helm. So, to what use did Sir John Fortescue CJKB 
put these ideas, how did he adapt them to suit his needs, what 
response did he make to the circumstances in which he wrote? 


Fortescue clearly created his central concept of ‘dominium poli- 
ticum et regale 1 from a combination of the sources mentioned in the 
preceding section and his own experience of law and government in 
England. The concept is developed throughout Fortescue 1 ® works 
and a progression can be traced from the philosophical origins of 
the first book of On the Nature of the Law of Nature , through the 
reforming ideal of In Praise of the Laws of England to the concrete, 
institutional reforms of The Governance . 


w 

Hi 

ti 


ntorowicz. The King's Tm Bodies] Schramm, A History of the English 

Jmati ‘Thomas Becket’s Miraculous Oil*, Journal of Theological Studtes, (n.s. 
t, 1957), 129-33; McKenna, The Coronation Oil of the Yorkist Kings . 
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Book T of On the Nature of the Lam of Nature contains a great 
deal of the scholastic theory referred to above: Fortescue’s main 
sources are the Bible, Augustine, Aristotle and Aquinas. It provides 
a substantial theoretical context within which to examine In Praise 
of the Lams of England and The Governance since Fortescue’s under¬ 
standing of the fundamental concepts of law, justice, and kingship 
are first revealed in this work,^ Using Aristotle by way of Aquinas, 
Fortescue states that kingship originated under the law of nature 
(Appendix A); it was established by natural law which is divine, 
and its purpose is to guide people to a virtuous life (Nature, in 
Clermont edn (1869), Lxliv, 243). This in turn will be rewarded 
with eternal salvation, through the grace of God, Tor it is not by 
law only, but rather by grace that we attain unto beatitude’ (Nature, 
in Clermont edn (1869), 11, xxxiv, 292). On the Nature of the Law 
of Nature Book 1 establishes that the office of the king is to rule 
rightly and that he must rule by means of the law which is the 
sacred bond of human society ( Nature, in Clermont edn (1869), 
i.xviii and xxx). It is also in this work that we have Fortescue’s 
most detailed account of ‘dominium politicum et regale 1 . 

Here he states that the government of the realm is ‘political 1 
because it ‘is ruled by the administration of many ( estplurium dispen¬ 
sation regulatum)\ and ‘royal’ because the subjects cannot make 
laws without ‘the authority of the king (regia auctoritatef and 
because ‘the realm ... is possessed by kings and their heirs success¬ 
ively in hereditary right’ (Appendix A). It is also made clear that 
the ‘political’ element does not constitute an infringement of the 
king’s power or liberty, because the ability to do wrong is not 
power, but lack of power or impotence (Appendix A). A further 
important point is made in On the Nature of the Law of Nature, 
that the king who rules politically must also be able to rule ‘only 
royally (tantum regale )’ when necessary either for reasons of equity 
(Nature, Clermont edn (1869), i xxiv) or in time of rebellion 
(Nature, Clermont edn (1869), i.xxv). 


u 


Because of the importance of the theory established Nature 

of Nature, three relevant extracts have been included in this volume (Appendix 

A). It should be remembered, however, that the 

writings on succession and addresses fundamentally different 

contained in the worts edited in this volume. For a discussion of the work, see 

Litzeit, A War of Roses and Lilies, 
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Turning now to the argument of the two texts contained in this 
volume: In Praise of the Lam of England is a dialogue in Latin 
between Prince Edward (son of Henry VI and Queen Margaret) 
and the Chancellor. It is a didactic dialogue of the master-student 
variety, as, for example, the Dialogue of ike Exchequer and later, 
Christopher St German's Doctor and Student. It is formally struc¬ 
tured: the Chancellor ‘moves' that the Prince should study the laws, 
the Prince gives a ‘replication’ to the Chancellor’s motion, in 
response, the Chancellor strengthens his motion and ‘proves* his 
case, he then summarises (epilogat) the ‘effect of his argument’ 
(chs.i-vi), Thereafter, the Chancellor ‘shows* or ‘teaches*, whilst the 
Prince ‘questions’ and ‘interpellates*. This part of the dialogue is 
Aristotelian in character, much like one of Fortescue*s sources, 
Leonardo Bruni’s Isagogue of Moral Philosophy. 

Seeing the Prince spending all his time on military training, the 
Chancellor seeks to teach him that the prime duty of the office of 
kingship is justice, which is to be achieved by means of the law. 
Having proved the value of law, using a combination of arguments 
and examples taken from Deuteronomy, Aristotle, Roman law and 
Bruni (Praise, chs.i-Vi, pp. 4-13), the Chancellor goes on to show 
the Prince that the English ‘political and royal’ kingship which 
operates by means of ‘political and royal’ law is preferable to the 
‘only royal* kingship of the French civil law system because it pro¬ 
vides a better defence against tyranny and is a better guarantor of 
justice ( Praise , chsjx, xn-xiv pp. 17-24), He also demonstrates to 
the Prince that the laws of England are the best because they are 
uniquely suited to the realm of England (Praise, xv and xxix, pp. 

S )r?Praise of the Laws of England is thus a rhetorical work: the 
author seeks to persuade the reader of the value of English law and 
government as it should he and suggests ways in which reform might 
be undertaken. Fortescue’s concern was to establish a defence of 
political monarchy on the grounds of reason, law and justice and 
thereby to provide a theory to fit the practice of that monarchy as 
tt should be. In his account of dominium politicum et regale’ For- 
tescue was not fitting practice to existing theory since, despite his 
claim to have taken his argument from Aquinas (Praise, ch.ix, p. 
18; Governance , ch. 1, p. 84), his synthesis appears original, nor was 
he creating a theory to which practice in reality conformed, which 
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it did not. He was creating a theory to which he felt English practice 
should ideally conform: England should conform to ‘dominium poli- 
ticum et regale’ because that was the best form of dominium for 
England. 

In Praise of the Laws of England is therefore to be seen as a critical 
and reforming work rather than as complacent or merely descrip¬ 
tive. Any pretence that he is describing the actual situation is 
dropped in the chapters on the administration of justice in the 
localities, a matter in which Fortescue was himself experienced - 
the titles of the chapters state that this is how jurors ‘ought to be’ 
chosen and informed ( Praise , chs.xxv and xxvi, pp. 36, 38). The 
work should therefore be read as an account of how English law 
and government should ideally be, it is a kind of modus guhemandi 
regnum, along the lines of the early institutional manuals, the Dia¬ 
logue of the Exchequer and the Modus Tenendi Parkmentum (Pronay 
and Taylor edn, 1980, 32). Fortescue is instilling faith in an ideal¬ 
ised system of government, thereby highlighting the gap between 
ideal and actual in order to stimulate reform. 

Pride and praise is most genuine (perhaps unsurprisingly) in the 
sections of the work concerning the English legal profession, its 
status and organisation (Praise, chs.XLvni-Li, pp. 66-75) A P icture 
is drawn of a unique and distinct body of substantive law, taught 
in a special academy - the Inns of Court. Trained lawyers are of 
high standing: following Roman law, but probably taken from Brac- 
ton Fortescue states that law is ‘holy {sanctum)' and that lawyers 
are^pnests (sacerdotes)' {Praise, ch.in, pp. 6-7)- The serjeants-at-law 
are especially favoured; they are character mdelibts and therefore 
survive intact the demise of the king {Praise, chx, p. 70 and notes). 
It is remarkable how much detail Fortescue gives on the Inns and 
the legal profession, given that the Chancellor states at the begin¬ 
ning of the work that the Prince shall not himself have to undertake 
such training. These sections give a solid grounding for the unique¬ 
ness of English law and for the status of law and lawyers in the 
body politic - they know the mysteries of the law which bmds the 
realm together and by means of which it shall attain peace and 

’TTs in seeking to explain the nature and value of [? w 

for England (in preference to the civil law), that the Chancellor 
embarks on his account of the origins of the realm of England an 
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its form of rule. These well-known passages are the key to the 
meaning of Fortescue’s theory of ‘dominium politicum et regale* 
for England. 

Using Aristotle and Gcero (via Augustine), Fortescue states that 
a people does not constitute a body unless it has a head. Therefore, 
he continues, when a people ‘wills’ to ‘erect itself into a body politic 
(je erigere in corpus poliiicum)\ it must always set up one person for 
the government of that body and that person is usually called ‘king’ 
(Praise, ch.xm, p. 20). The analogy is then made between the people 
as embryo and the kingdom ( regnum ) as the developed physical 
body, regulated by a head or king. Most importantly, the kingdom 
‘issues from the people popuio erumpitf and ‘exists as a body 
mystical (corpus extat mystiaim)\ And ‘thus the kingdom of England 
blossomed forth (prorupit ) into a political and royal dominion out 
of Brutus* band of Trojans’ (Praise, ch.xm p. 22). Corpus mysticum 
is a theological concept signifying an undying corporation, a univer- 
sitas. It therefore represents a more sophisticated theory than that 
of the organological concept of the body as head and members 
because it allows for the perpetuation of the plurality of the realm 
(Kantorowicz, 1957). 

Fortescue tells the same story in The Governance: a ‘fellowship’ 
came into England with Brutus, ‘willing to be united and made a 
body politic called a realm, having a head to govern it*. They ‘chose’ 
Brutus to be ‘their head and king’. Then ‘they and he upon this 
incorporation, institution, and uniting of themselves into a realm, 
ordained the same realm to be ruled and justified by such laws as 
they all would assent to* ( Governance , ch.2, p. 86; Praise, ch.xxxiv, 
p. 48).^ This law is thus to be known as ‘political and royal’; ‘politi¬ 
cal’ because all assent to it, and ‘royal’ because it is ‘administered 
by a king’. The verb used here is ‘ministrare’ and this is therefore 
associated with the king’s role as minister Dei and with his guardian¬ 
ship of the realm. The origin of the body politic or body mystical 
which is the realm of England is thus the will of those who came 
to England with Brutus; they willed to be a body politic and so 
they incorporated themselves, the natural corollary of which was 
that they chose a head to govern them. The governance of England 
is clearly based on consent. 


13 Schramm, A History of the English Cmnaiion. 
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The crucial relationship is said to be that between the heart and 
the head {Praise, ch.XIIl pp, 20-1). Following Aristotle, the heart 
is the first formed pan of the embryo, the first organ or member 
to have life. In the body politic, the heart is ‘the intention of the 
people {intencio popultf which contains the blood or ‘political pro¬ 
vision for the interest of the people’. I have altered Chrimes’ trans¬ 
lation of two key phrases in this passage in order to bring out the 
meaning more clearly. For Untenm populP Chrimes had ‘will of the 
people 1 which would imply voluntas, but this is precisely what the 
people no longer have once they have incorporated themselves 
because they had to choose a king to be head and to provide the 
single unifying will. Also, I have altered Chrimes’ ‘forethought’ as 
a translation of ‘ provisionem 1 to the more literal ‘provision’, both in 
order to maintain the original sense of ‘looking out for’ and also to 
preserve the connection with ‘providence’ which in turn was associ¬ 
ated with ‘prudence’;^ ‘provision’, ‘providence’ or ‘prudence’ was 
the political virtue needed for the proper deliberation about the 
means to the ends of human life - ‘from prudence come choice and 
deliberation and all actions depend on them’ (Brum, Isagogue , 281). 

The implications of these ideas for the nature of the governance 
of England and the constitution of the body politic become clearer 
if we look at the work of Aquinas, perhaps Fortescue’s major source. 
For Aquinas, too, the heart is the principal member of the body, 
by which all the others are moved {On Prmcdy Government, Li and 
i.ii, 4 and 7). From the same work it is clear that the ‘end’ of human 
intention is the honum commune , Members of the body politic 
'intend’ or are ‘intent on’ the common weal, to which they are 
directed by the light of reason (On Princely Government i.i and i.v, 
2 and 13). But it is in Aquinas’ analysis of human action in Summa 
Theologies that we can clearly see the point of the distinction 
between intention and will: intention means in aliud tendere, a 
striving for or desiring something. This desire cannot manifest as 
action until there has been some deliberation about the possible 
means to the end that is desired. Following a process of deliberation 
and consent, the individual can act. The final action is an act of 
choice which is an act of will {voluntas). Importantly, it is the inten¬ 
tion which determines both the end and the legitimacy of the action 


M Genet, four English Political Tracis, pp. 119, 1 Q 3 - 
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of the will (Aquinas, Summa Theologies, la nae qusi2 and tq). This 
language of intending the common good’ is present in Aquinas’ On 
Princely Government (i.v 13 and i.xv, 40-1} and it is also to be found 
in works contemporary with Fortescue, notably the Boke of Noblesse 
and the Somnium Vigilmth , 

Thus it is the intention of the people which is the prime motiv¬ 
ation in the setting up of the political kingdom, just as it is the 
heart which first moves and gives life to the physical body. In the 
process of incorporation, the political kingdom acquires a king in 
the same way that the body 'grows’ a head. The fully-formed body 
politic then acts (as does the physical body) through its wilt. The 
aim or end of its actions and the touchstone for the legitimacy of 
those actions is the intention of the people, the intention that their 
lives and goods should be protected by the king who has been given 
tutelage of the realm. The means of protection and justice is the 
law. This can be dearly seen in the following passage: 

The law (/ex), indeed, by which a group of men [cetus hominum ) 
is made into a people {populus), resembles the sinews of the body 
physical, for, just as the body is held together by the sinews, so 
this body mystical is bound together and united into one by the 
law, which is derived from *]igando\ and the members and bones 
of this body, which signify the solid basis of truth by which the 
community is sustained, preserve their rights through the law, as 
the body natural does through the sinews, 

(Praise 1 chxin, I have changed Chrimes 1 translation 
of ‘iwntt 1 from ‘nerves* to ‘sinews’). 

The law is what binds the body politic together and through which 
its members preserve their rights; Fortescue elsewhere uses the 
phrase ‘a bond of right (vinculum iurisY to define law (Nature, i.xxx), 
the literal meaning of‘vinculum’ being the rope used to lash a ship 
together which thus fits well with the notion of ‘gubematio’ as the 
steering of a ship. The motive for the act of self-incorporation is 
the protection of life and goods. This aim would be frustrated if 
the very person whom they had set up could then take everything 
away from them (Praise, ch.xiv p, 23); hence the king cannot change 
the laws without the consent of his people any more than the head 
can change the body's sinews {Pram, ch.mi p. 21). The Chancellor 

concludes: 
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You have here. Prince, the form of the institution of the political 
kingdom, whence you can estimate the power that the king can 
exercise in respect of the law and the subjects of such a realm; for 
a king of this sort is obliged to protect (a 4 tutdam erectus est) the 
law, die subjects, their bodies and goods, and he has power to this 
end issuing from the people (a papula effiuxam), so that it is not 
possible for him to rule his people with any other power. 

{Praise, ch.Xlil) 

The people ‘intends’ the utilitas publicum , that is* the protection of 
their lives and goods, their interests, justice, the common weal, and 
it is to this end that the king has power from the people. The flow 
of power (like the flow of blood) is from the heart to the head in 
and for the interest of the whole body. This is what is meant by 
the participation of many in government by one. There is no sense 
of opposition, no real duality at all, because the body politic is a 
single organism. The rule of law is a co-operative and corporate 
matter which must involve the intention, deliberation and consent 
of all members of the body politic, including the king, but which 
cannot be manifested as action without the single will of the king. 
In the establishment of a political kingdom the people do not hand 
everything over to the discretion of the king and they continue to 
make their intentions known in the representative and consultative 
bodies of the realm - parliament and the council. Government is 
a public concern. 

There are many clear advantages to the English system according 
to Fortescue. First, there is the fact that the king becomes character 
angelicas; as king, he does not have the capacity or power to sin, 
he has his power for good and good alone, good being defined as 
the common good. This is a very significant part of Fortescue’s 
theory; it is important that the ‘political’ nature of the monarchy 
should not be seen to reduce the power of the king or to place 
limitations on it, therefore Fortescue employs the notion of ‘non- 
power* or ‘impotence’. Power to sin is not power but impotence, 
therefore the king s inability to err, makes him more divine than 
human, he is perfectly free and all-powerful {Praise, ch,XJV, p 2 4 i 
Governance, chs.6 and 19, pp. 122; Nature, Appendix A). Sec¬ 
ondly, the king's provision of justice is better in a ‘dominium poll- 
ticum et regale’ because the people receive ‘such justice as they 
desire themselves’ (Governance, ch.2, p. 87), and thirdly, the king 
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always works for the common good because he is constrained ther¬ 
eto by the political law (Praise, ch.ix, p. 18). Fortescue states that 
because (as Aquinas says), ‘the king is given for the kingdom and 
not the kingdom for the sake of the king’ {Praise, ch.xxxvii, p- S 3 ; 
pseudo-Aquinas, De Regimine Princtpum , IIL iii), 

hence all the power of a king (potestas rcgis) ought to be applied 
to the good of his realm, which in effect consists in the defence 
of it against invasions by foreigners, and the protection of the 
inhabitants of the realm and their goods from injuries and rapine 
by natives. 

(Pratse, ch.xxxvii, p. 53). 

A king who cannot achieve this level of protection ‘is necessarily 
judged impotent". But a king who is "so overcome by his own pas¬ 
sions or poverty that he cannot keep his hands from despoiling his 
subjects’, ‘ought to be called not only impotent but impotence itself 
and cannot be deemed free". Whilst a king who can defend his 
people against the oppression of both others and himself, 

is free and powerful ... for who can be more powerful and freer 
than he who is able to restrain not only others but also himself? 

The king ruling his people politically can and always does do this, 

(Praise, ch.xxxvn, p. 53). 

In the context of the mid-century' crisis of governance caused by 
the weak and incapacitated kingship of Henry VI, this looks to be 
far from complacent commentary; in the atmosphere in which it 
was finally presented to Edward IV, it could equally have been read 
as a warning. 

The realm of England is a ‘dominium pditicum et regale", a pol¬ 
itical kingdom, 3 polity-centred kingship, which originated in con¬ 
sent, not forced It is primarily contrasted with the civil law king- 
ship of France (The Governance, ch.i, pp. 83-4). There, ‘what 
pleases the prince has the force of law 1 , whereas the law whereby 
the kings of England rule consists in customs and statutes, as well 
as natural law, and they are bound to its observance by their coron- 

Praise, chs. xn-xiu, pp, 12-23; Governance, ch.ri, p. 87; a major reason for not 
mentioning the Norman Conquest is that it would entail acknowledging the estate 
lishment of authority bv force. In b'ortescue’s own collection (Bodleian Rxwlmwn 
MS c.j^8) there is a copy of RedeN Chronicle in which the paragraph on the 
Norman Conquest has been scored through, fo. 24 
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ation oath {Pratse, ch.xxxiv, p. 48). The chapter on English custom¬ 
ary law is perhaps the best known of the whole work; in it the 
Chancellor states that throughout the history of England, from the 
rule of the Britons, through that of the Romans, Saxons, Danes 
and Normans, 

the realm has been continuously ruled by the same customs as it 
is now, customs which, if they had not been the best, some of 
those kings would have changed for the sake of justice or by the 
impulse of caprice, and totally abolished them ... [no other laws] 
are so rooted in antiquity. Hence there is no gainsaying nor legit¬ 
imate doubt but that the customs of the English are not only good 
but the best. 

(Praise, ch.xvu, pp, 26-7). 

This passage, more than any other, is responsible for the reputation 
of Fortescue from Edward Coke onwards and thence to the twenti¬ 
eth-century charges of smugness. Let us deal with the last sentence 
first. It must be read in conjunction with the preceding claim that 
England's laws are to be judged according to the standard of justice 
and their suitability for the realm (Praise, ch.xv, p. 25); English 
common law is ‘the best’ because it is best suited to the realm of 
England {Praise, ch.xxix, p. 44 ^nd Chrimes, 194^ cui). Fortescue 
is not, however, saying that English laws are the best bemuse they 
are the oldest; the fact that the laws of England are ancient and 
have survived so long intact, is proof that they are the best and most 
just laws, it is not the reason for their being so/ 6 Fortescue states 
that they have not been changed because they have not needed to 
be changed Tor the sake of justice’. This is an attempt to play down 
all of the major constitutional upheavals of the realm tn order to 
stress that the essence of English kingship has remained unchanged 
since its first institution by Brutus’ band of Trojans; history is 
pulled into line behind an idealised notion of the constitution of 

the realm, 

Some of the implications of Fortescue’s combination of political 
and royal elements become clearer when we look at his understand¬ 
ing of statute law. In England, statutes 'are made not only by the 
prince’s will, but also by the assent of the whole realm, so they 
cannot be injurious nor fail to secure their advantage (Pnuse, 

* p ace Pocock, The MacftmtiHtan Mament y p. *5 
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ch.xvm, p. 27), ?7 unlike laws in a ‘dominium regale’ which work 
against the subjects to the advantage of the prince. Statutes made 
in parliament, are ‘necessarily replete with prudence and wisdom’ 
because they are ‘promulgated by the prudence .., of more than 
three hundred chosen men’ (Praise, ch.xvm, p. 27; cf. Modus 
Tenendi Parlamtntum). Moreover, if they ‘happen not to give full 
effect to the intention of the makers (mtencio conditorum), they can 
speedily be revised, and yet not without the assent of the commons 
and nobles of the realm, in the manner in which they first originat¬ 
ed’ ( Praise , ch.xvm, p. 2$). ?s 

The corpus mysticum of the realm becomes visible, is physically 
represented, in time of parliament. The universitas makes the laws 
by which it is governed; this is self-government, a ‘dominium poli- 
ticum’. But members of the realm of England are subjects, not citi¬ 
zens,^ and they are summoned to parliament by the will of the 
king; this is self-government at the king’s command, a ‘dominium 
politicum et regale’. However, the king himself is bound at his cor¬ 
onation to ensure that justice is done ‘as often as equity requires 
it’ ( Praise , ch.Lm, p. 78; cf. Nature Clermont edn 1869, l.xxiv) and 
therefore England is ‘always really or potentially governed by the 
most excellent laws’ ( Praise , chxiv, p. 78). It is in parliament that 
the body politic strives to actualise its potential by means of the law, 
hence ‘all the laws of this realm are the best in fact or potentiality (if* 
actu vel potencia) y since they can easily be brought to it in fact and 

actual reality (essenaartt realemf (Praise , ch.Lin, p. 7^)- 

The central sections of Praise are comparisons of the English and 
civil law systems on specific points of law and procedure and these 
are dealt with in the footnotes to the text. These chapters became 
a model for later writers, notably John Hales and Thomas Smith. 
Fortescue compares the private, summary iustice meted out by tbe 
provosts of the marshals in France, the routine use of torture and 
the inadequacies and iniquities of witness procedure with an English 
system cleansed of all corruption, pride of place going to the unique 
trial by jury {Praise, chs.xxi-xxviii, pp. 3(^42) The main reason 
for the difference in procedure is the fertility of England and its 


Doe, Fundamental Authority tn Late Medieval EnslKh LatF ' f ■ , 

» The commons were added to the formal assenting clause of statutes in 1444 5 , 

McKenna, ‘The Coronation Oil pf the Yorkist Kings , ^ 

Bums, ‘Fortescue and the Political Theory of dominium . 
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county system (Praise , chs.xxix-xxx, pp. 43-4), but the nature of 
the law of England is also due to the origin oF the realm. Both Praise 
and The Governance contain passages contrasting the condition of 
the ‘poor commons' of each realm ( Praise , ch. xxxv-xxxvi, pp, 49- 
53; Governance , ch. 3, pp. 87-90 ), with the intention that ‘by their 
fruits you shall know them' ( Governance , ch. 3, p. 90). In France, 
the picture is one of abject poverty; there the people live under 
excessive tax burdens, they are not free to enjoy what they have, 
being constantly plundered by the king’s men, they toil on the land, 
wander barefoot in sackcloth and eat no meat. The picture for Eng- 
land is an early presentation of England as the land of ‘roast beef 
and liberty 1 , where the people freely enjoy their goods, eat meat, 
wear woollens and where the land is so fertile it scarcely needs 
cultivation. These are the blessings of the land of the just and obedi¬ 
ent contrasted with the curses of tyranny and disobedience 
(Deuteronomy 28). 

In Praise , then, Fortescue argues for justice against tyranny, 
showing clearly that England is a political monarchy which func¬ 
tions according to the intentions of, or in the interests of, the 
people; the king is for the sake of the kingdom. The dangers of 
monarchy are manifold; with one person at the helm, the funda¬ 
mental problems of human weakness are ever-present, such as the 
tendency to give in to one’s passions. This would lead to tyranny, 
the seeking of private over public good. As we have seen, this can 
happen because of the lust and ambition (passions) of the king, or 
because of his poverty which compels him to seek beyond what is 
his own. The central theme of The Governance is the provision of 
safeguards against the poverty and hence potential tyranny of the 

king, . . , 

The poverty of the king was a constituent part of the crisis ot 

governance as contemporaries saw it in the 1440s and * 45 os - The 

debts and excessive gifts of Henry VI during that period constitute 

the situation for which it was first drafted," By the time it was 


3C 

it 


of The Govmmci, two rad ‘Henry Vl’ inptcc 
‘EdwardIV’atchapter on.,whilstradio,‘EdwrndIV,h— addednot. 
„tfj™* was ‘written to Kin, Henry the Sixth’, three stop short ofc^prer 
and in one the relevant passage is mutilated, leaving only three Ml copies 

jnsed unequivocally to Edward IV, (Flummer edn, (1885), *7-94) Plur ?" | '' r 
KZ*e manuscripts we«altered ‘to avoid thottat, Tudor tuscepobdtt- 
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presented to Edward IV, however, it has been generally thought to 
have lost its first freshness - it has been labelled ‘old hat’ and 'a 
compound of stale and misguided advice’.^ However, it was pre¬ 
sented in an atmosphere of reform and money-saving, as evidenced 
among other things, by the Black Book of Edward IVThe house¬ 
hold reforms suggested by the Black Book and the ordinances of 
1445 1478 were not only cost-cutting exercises, they were also 

intended to improve efficiency through reform of the officers/* In 
the parliament of 1467, Edward IV had stated his intention to ‘live 
of his own’ (Rot. Pari v.572 ). 3S Given the reformist preoccupations 
of 1471, it is clear that Fortescue had not entirely missed the boat 
with his suggestions in The Governance. On the contrary, it was 
presumably well-received since he gained the return of his lands 
and a place on Edward’s council* 

The Governance begins with an account of the diversity of royal 
kingship and political and royal kingship and their effects. For¬ 
tescue then proceeds to elucidate ‘the harm that comes of a king s 
poverty’ (Governance, ch. 5, p* 9 2 ) : poverty erodes ‘the glory of the 
king’ and ‘there may no realm prosper or be worshipful under a 
poor king’ (The Governance , ch. 5, p. 93). It is important that we 
see Fortescue’s argument against the poverty of the king not simply 
in economic terms, but as a serious political issue; it involves the 
king’s need to maintain his estate and dignity by offering not merely 
good lordship, but the best. The king must maintain his estate 
above that of those immediately below him, and must be able to 
reward service in order to secure it since ‘the people will go with 
him that best may sustain and reward them’ ( Governance , ch. 9, p. 
i 0l ). Fortescuc’s conclusion is that ‘there may no greater peril grow 
to a prince than to have a subject equipollent to himself 
(Governance, ch. 9, p. 103; cf. Ashby Active Policy of a Prince , 
11*639-42)* Given the poverty of Henry VI (at his ‘readepnon m 
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but it is more likely that the wort was intended for Henry VI, that it under- 
:nt some changes before being presented to Edward IV, and 
fleet the work’s changing fortunes. Attempts to date the work from internal 
idence are flawed by the likelihood of several editorial chjnps. 
aitey, ‘Which Age of Reform?’ in C. Coleman and D. Starkey (eds.), Revolution 
^messed, p. 15; Wolffe, The Grown Lands, p. 27. 
ertes, The English Noble Household 1256-1600. 
iyers, The Household of Edward IV. 
r olffe, The Crown Lands, pp. 5 I_ ^ 5 - 
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i+ 70 , Henry’s progress was said to be ‘more like a play than the 

showing of a prince to win men’s hearts . . . and ever he was shown 

in a long blue gown of velvet as though he had no more to change 

with’, Great Chronicle , 215), and the threat to his position in the 

1450s from the availability of alternatives (in particular Richard, 

duke of York), Fortescue’s work reads as a critical warning and 

once presented to Edward IV it still appears as prudent advice. 

Moreover, there is a direct link between the economic welfare of 

the realm and its securitv: 

■■ 

the greatest safety, truly, and also the most honour that may come 
to a king is that his realm be rich in every estate. For nothing may 
make his people to arise but lack of goods or lack of justice. Bat 
yet certainly when they lack goods they will arise, saying that they 
lack justice. Nevertheless, if they be not poor, they will never arise 
but if their prince so leaves justice that he gives himself all to 
tyranny. 

{Governance, ch. 12, p. no) 

Fortescue’s solution to these problems consists in a resumption 
of Crown lands by act of parliament, a new foundation of the Crown 
with a perpetual endowment and a reformed standing council to 
administer gifts and distribute offices in the future. The idea of a 
resumption of Crown lands, together with a subsidy, was not orig¬ 
inal, certainly not by 1470 when there had already been several 
statutes/ 6 The most unusual and challenging aspect of his reforms 
is the new foundation of the Crown. Once the king has recovered 
his livelihood, he shall then ‘amortise the same livelihood to his 
crown, so that it may never be alienated therefrom, without the 
assent of his parliament, which would then be a new foundation of 
his crown’ ( Governance , ch, 1 % p. 121)* In this way, the king shall 
have ‘founded a whole realm, and endowed it with greater pos¬ 
sessions, and better than ever was any realm in Christendom’, 
Fortes cue expresses this conclusion by speaking of the realm as 
a ‘college 1 (Governance, ch, IQ, p, 122). This has been treated as a 
flight of fancy but it is in fact a coherent part of his theory. The 
idea of the realm as a collegium fits completely with the concept 
already noted of the king as tutor or guardian of the realm as public 
property since collegia were ecclesiastical bodies such as chapters 

* Wolffe, The Cmam Lands. 
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and congregations which were umversttates or perpetual persons who 
were also minors in need of a guardian, such as a bishop.*' Fortes¬ 
cue’s idea of a college is that of a voluntary association in which 
lay and clerical are joined together, represented by the abstract 
notion of the Crown. 

We can now see The Governance as a serious attempt to protect, 
preserve and conserve the honum commune , the res publica> in the 
sense of the rights, personal and real, of the members of the realm, 
including the king. It constitutes a strengthening of the public 
sphere and is therefore another bulwark against tyranny. This is also 
the purpose of the conciliar reforms suggested in The Governance , 

The king’s council was concerned with the regulation of the oper¬ 
ation of the will of the king; the king needed to be able to make 
an informed and dispassionate choice - ‘thy counsel take of them 
that can thee direct by politic wisdom in each moving, habit or 
passion, thee to reduce by good discretion’ (Lydgate and Burgh, 
Secrets of OH Philisoffres, 11.2173-77; Genet > Four F ^icat 
TractSi 194-5 and Ashby, Active Policy of a Prince , 11.359-60)- The 
council is to assist the king in the deliberation of poUcy and in 
matters concerning the administration of kingship (Governance, ch, 
15, p, 116), for example, war, the money supply and the preparation 
of legislation for parliament. The subject of counsel is a common¬ 
place of advice-book literature - ‘ubi multi consilia, ibi salus’ 
(. Governance , ch. 14, p 1 14) - but Fortescue breaks away from the 
traditional claim that the nobility are the king’s ‘natural counsellors 
(consilient nati)\ Fortescue’s council is not to be solely, or even 
primarily, of the lords of the realm, but of men chosen on merit 
for their wisdom, experience and expertise (Governance y ch. 15, p. 
n 5 )* Indeed, it is in keeping with Fortescue’s general antipathy 
to the exclusive influence of the nobility that he makes no mention 
of the great councils which were exclusively noble assemblies, sum¬ 
moned to deliberate on matters of great importance. 

Into his discussion of the council and its duties, Fortescue inserts 
a chapter about the senate of Rome (Governance, ch. 16, p. 117)* 
This rather sparse account may bo supplemented by reference to 
his ‘Example of what good counsel helps and advantages and ot the 
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contrary what follows’ (Appendix B), The analogy with Rome is 
intended to be loose; it is a statement of the value of the rule of 
one by the advice of many and it asserts the preference for public 
over private counsel. The relevance to England of this advice is 
made clear - non-elected, private counsellors have caused poverty, 
decay and civil war - ‘since our kings have been ruled by private 
counsellors, such as have offered their service and counsel, and were 
not chosen thereto, we have not been able to keep our own liveli¬ 
hood ... [this has caused] civil wars amongst ourselves... and our 
realm is fallen thereby into decay and poverty’ (‘Example’, Appen¬ 
dix B). The nobility 

had almost as many matters of their own to be treated in the coun¬ 
cil, as had the king. Wherefore, when they came together, they 
were so occupied with their own matters, and with the matters of 
their kin, servants and tenants that they attended but little, and 
other whiles nothing, to the king’s matters, 

(Governance, ch.15, p. 114) 

Fortescue recommends his council because it will be both more 
efficient and more economical It is to restrain the king in the giving 
away of land, offices, corrodies and pensions, such that 

his offices shall then be given to such as shall only serve him. 
Wherefore be shall have then a greater might and protection of his 
officers, when he wishes to call them, than he now has of his other 
feedmen under the estate of lords. 

(Governance , ch.17, p. 118) 

Each man, from chancellor to park keeper, shall have only one office 
and therefore shall serve only the king (the exceptions to this being 
the king’s brothers and those who ‘serve the king about his person’ 
who may hold two offices): ‘forsooth it is not easily estimable, what 
might the king may have of his officers, if each of them had but one 
office, and served no other man but the king’ ( Governance , ch.17, P- 
118). This has been seen as far-fetched and misguided™ but an 
attempt was also made to do something like it under Henry V when 
confirmations of offices and annuities granted by the king were 
invariably made on condition that the recipient was retained by no 


w Hoitox, Rickard III; a Study of Service, p. 315. 
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ot the will (Aquinas, Summa Theofogtca y la llae qus.12 and 19). This 
language of‘intending the common good’ is present in Aquinas’ On 
Princely Government (i.v 13 and i.xv, 40-1) and it is also to be found 
in works contemporary with Fortescue, notably the Bake of Noblesse 
and the Somnium Vigilantis „ 

Thus it is the intention of the people which is the prime motiv¬ 
ation in the setting up of the political kingdom, just as it is the 
heart which first moves and gives life to the physical body. In the 
process of incorporation, the political kingdom acquires a king in 
the same way that the body ‘grows’ a head. The fully-formed body 
politic then acts (as does the physical body) through its will. The 
aim or end of its actions and the touchstone for the legitimacy of 
those actions is the intention of the people, the intention that their 
lives and goods should be protected by the king who has been given 
tutelage of the realm. The means of protection and justice is the 
law 1 . This can be dearly seen in the following passage: 

The law (ikr), indeed, by which a group of men {cctus komtnum) 
is made into a people {populus) y resembles the sinews of the body 
physical, for, just as the body is held together by the sinews, so 
this body mystical is bound together and united into one by the 
law, which is derived from ‘ligando’, and the members and bones 
of this body, which signify the solid basis of truth by which the 
community is sustained, preserve their rights through the law, as 
the body natural does through the sinews. 

{Praise ch.xiiL I have changed Chrimes’ translation 
of ( nervi’ from ‘nerves’ to ‘sinews'). 

The law is what binds the body politic together and through which 
its members preserve their rights; Fortescue elsewhere uses the 
phrase ‘a bond of right {vinculum tuns)* to define law ( Nature , i.xxx), 
the literal meaning of ‘vinculum’ being the rope used to lash a ship 
together which thus fits well with the notion of ‘gubematio’ as the 
steering of a ship. The motive for the act of self-incorporation is 
the protection of life and goods. This aim would be frustrated if 
the very person whom they had set up could then take everything 
away from them {Praise, ch.xty p. 23); hence the king cannot change 
the laws without the consent of his people any more than the head 
can change the body’s sinews ( Praise , ch.xm p. 23). The Chancellor 
concludes: 
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parliament and council, but these are institutions summoned by and 
subject to the will of the king. The body cannot act without the 
will of the king, but the king cannot rule rightly unless he follows 
the intendon of the people. The representation of the shared, public 
aspects of the body politic is the Crown which is protected by the 
king as guardian and which has the rights and protection of a minor. 
The king is tutor regni, but by definition, only when he acts in its 
interest for the bonum commune , for the res publica. The political 
king *can and always does do this’ because he is restrained by politi¬ 
cal law, law made by king and people in parliament { Praise , ch.ix, 
p. r8), There is, therefore, no duality," in his political thought; the 
king rules politically in a single body politic. King and people are 
bound together by the vinculum iuris and together they deliberate 
and determine the means to their single destinadon. 


11 Pare Hanson, Front Kingdom to Comrnona>ealih, p. 218. 
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Principal 

(■ JJ95 
1399 October 

1413 March 
Before 1430 
1420 May 
1422 August 

October 


Before 1423 
1424-6 and 

1428- 9 

1429- 30 

1429 November 


1430 

1431 

Before 1436 

1437 

3441 

1442 January 

1443 


events in Fortescue’s life 

Bom at Norris in Devon 
Accession of Henry IV 
Accession of Henry V 
Admitted to Lincoln’s Inn 
Treaty of Troyes 

Henry V dies at Vincennes and Henry VI, 
aged nine months, succeeds him. He is king 
of England and heir to the crown of France 
Charles VI of France dies and Henry VI 
becomes king of England and of France. 
John, duke of Bedford and Humphrey, duke 
of Gloucester are made protectors 
Marries Elizabeth Brytte 

Governor of Lincoln’s Inn 

Pensioner and Governor of Lincoln’s Inn 

Coronation of Henry VI at Westminster and 

the end of -the protectorate of Bedford and 

Gloucester 

Serjeant-at-law 

Coronation of Henry VI at Paris 
Marries Isabella Jamyss 
Henry VI comes of age 
King’s serjeant 

Chief Justice of the King’s Bench 
Knighted 
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*444 

*445 

1447 February 
April 
14+8 

1450 January 
April 
May 

July 

1453 August 
October 

1454 March- 
February 1455 
March 
November- 
February 1456 

1459 September 
November 
December 

1460 July 


October 

December 

1461 February 


March 


June 


July 

(to July 1463) 


Truce of Tours 

Henry VI marnes Margaret of Anjou 

Death of Humphrey* duke of Gloucester 

Death of Cardinal Beaufort 

Surrender of Anjou and Maine 

Trial of William de la Pole, earl of Suffolk 

Battle of Formigny: loss of Normandy 

Suffolk beheaded by rebels 

Jack Cade’s rebellion 

Battle of Casrillon: loss of Guyenne 

Henry VI collapses 

Birth of Prince Edward 

First protectorate of Richard, duke of York 
First battle of St Albans 
Second protectorate of Richard, duke of 
York 

Battle of Blore Heath 

‘Parliament of Devils’ at Coventry 

Attainder of the Yorkists 

Battle of Northampton: Henry is captured, 

Queen Margaret and Prince Edward flee 

north 

Richard, duke of York claims the throne 
Battle of Wakefield: Richard, duke of York 
is killed 

Battle of Mortimer’s Cross 

Second battle of St Albans: Margaret 

recaptures Henry 

Edward IV proclaimed king 

Battle of Towton (Fortescue present) 

Henry, Margaret and Prince Edward flee to 

Edinburgh 

Coronation of Edward IV 

Fortescue joins Henry, Margaret and Prince 

Edward in Edinburgh 

Whilst in Scotland Fortescue writes De 
Titulo Edmrdi Comitis Matchutt , ‘On the 
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December 

1463 July 

1464 

Before December 
Between 1468 and 
1471 

1469 

July to September 

1470 April 
PMay 


PAugust 

September 

PNovember 

Before 1471 

1471 March 
April 


May 


title of the House of York', Defemio Juris 
Domus Lancastriae, ‘A Defence of the title 
of the House of Lancaster > or a Replication 
to the claim of the Duke of York" and Opus- 
culum de Natura Legis Naturae et eius Cen - 
sura tn Successime Regnerum Suprema 
Fortescue is nominal chancellor to Henry 7 
Fortescue is attainted 

To St Mihiel in Bar, France, with Queen 
Margaret and Prince Edward 

Fortescue visits Paris 

Fortescue, whilst still in France, writes De 
hudibus legum Angke 

Earl of Warwick keeps Edward IV in 
confinement 

Earl of Warwick flees to France 
Fortescue summoned with Queen Margaret 
to Paris by Louis XI 

Fortescue writes ‘Memoranda on the politi¬ 
cal situation* for Louis XI 
Fortescue participates in negotiations with 
the ear) of Warwick and Louis XI at Angers 
Earl of Warwick invades and Edward IV 
flees to Holland 

Fortescue writes ‘Articles from Prince 
Edward to the Earl of Warwick* 

Fortescue possibly translates the works of 
Alain Chattier 

Edward IV lands at Ravenspur 
Fortescue lands at Weymouth with Marga¬ 
ret and Prince Edward 
Battle of Barnet: earl of Warwick is killed, 
Henry VI is captured and placed in the 
Tower 

Battle of Tewkesbury: Prince Edward is 
killed, Fortescue and Margaret are captured 
Henry dies (murdered) in the Tower 


xlii 




Principal events in Fortescue *s life 


October 


1475 February 
c 1477 


Fortescue writes ‘Declaration upon Certain 
Writings sent out of Scotland’ 

Fortescue is pardoned, becomes a member 
of Edward IV’s council and presents him 
with a copy of The Governance of England 
Fortescue obtains a reversal of his attainder 
Fortescue dies and is buried in Ebrington 
church, Gloucestershire 
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In Praise of the 
Laws of England 




Introduction to the Matter 

Not long ago, a savage and most detestable civil war raged in the 
kingdom of England, whereby Henry the Sixth, most pious king, 
with Margaret his queen-consort, daughter of the King of Jerusalem 
and Sicily, and their only son Edward, Prince of Wales, were driven 
out of the realm, and whereby King Henry was himself eventually 
seized by his subjects and for a long time suffered the horror of 
imprisonment. The Queen meanwhile, thus banished from the 
country with her child, lodged in the duchy of Bar in the domain 
of the said King of Jerusalem/ 

The Prince, as soon as he became grown up, gave himself over 
entirely to martial exercises; and, seated on fierce and half-tamed 
steeds urged on by his spurs, he often delighted in striking and 
assailing the young companions attending him/ sometimes with a 
lance, sometimes with a sword, sometimes with other weapons, in 
a warlike manner and in accordance with the rules of military disci¬ 
pline. Observing this, a certain aged knight, chancellor of the said 


Books mentioned in the footnotes which also appear in the Sefat tibfography are 
referred to by author and short title. Other boots are given full details. 

' This refers to the period of exile 1+63-1*71, see ‘Principal events in Fortesoie's 
life* and ^Select bibliography' above xl-iliii and xliv-liii. 

? According to William Worcester there were some 200 people with the Queen at 
Bar, Liber Niger Scaccaru, nctiwn William Wmatem annates rantm Angfaarum* 
n.ii, ed. T. Heame, (2 vob., London, 1774)- These included the dales of Exeter 
and Somerset, Edmund Mundford, Edmund Hamden, Henry Roo$, John 
Morton, William Vaui and Robert Whiryngham, 
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King of England/ who was also in exile there as a result of the 
same disaster, thus addressed the prince. 


Chapter I 

Here the Chancellor first moves the Prince to the 

study of the law 

i do indeed rejoice, most fair Prince, at your noble disposition, 
perceiving as I do with how much eagerness you embrace military 
exercises, which are fitting for you to take such delight in, not 
merely because you are a knight but all the more because you are 
going to be king. “For the office of a king is to fight the battles of 
his people and to judge them rightfully”, as you may very clearly 
learn in 1 Kings, chapter viii/ For that reason, 1 wish that I 
observed you to be devoted to the study of the laws wdh the same 
zeal as you are to that of arms, since, as battles are determined by 
arms, so judgements are by laws. This fact the Emperor Justinian 
carefully bears in mind when, in the beginning of the Preface to 
his book of Institutes, he says, “Imperial Majesty ought to be not 
only adorned with arms but also armed with laws, so that it can 
govern aright in both times of peace and of war. 11 ^ 

Furthermore, Moses, that greatest of legislators, leader of the 
synagogue in time past, invites you to strive zealously in the study 
of the law, even more forcefully than Caesar, when with divine 
authority he commands the kings of Israel to read their laws every 
day of their lives, saying thus, “After the king has sat on the throne 
of his kingdom, he shall write for himself the laws of Deuteronomy 
in a book, receiving a copy from the priests of the Levites, and he 
shall have it with him, and shall read it all the days of his life, so 
that he may learn to fear the Lord his God, and to keep His words 


J Fwtescue was possibly made Chancellor in 1461, but the official title could not 
ha^ lasted more than two weeks. Henry VI, however, continued to refer to him 

' rs“o. The four Books of Kings ate I and II Samuel and I and U Kings. 

' CiC, Institute proem nim, Bractun, too, began his work 0 * the Laws and Customs 
of England (r.1256), ‘To rule well a king requires two things, aiOT that 

by them both times of war and of peace may nghdy be ordered O^me, 
edn (trans Thorne}, 19). On Bracton’s derivation of this and many other state 
ments from the civilian Aao, see F.W. Maitland, Stka Ping'S from tht wit 
of Bractvn and Azo (London, 1893)- 
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and His rites* which are written in the law” (Deuteronomy, chapter 
xvii). 6 Hdynandus, expounding this text* said, “The prince, there¬ 
fore. ought not to be ignorant of the law, nor is he permitted, on 
pretext of military duty, to be ignorant of it”, and, a little further 
on, “he is commanded to receive a copy of the law from the priests 
of the Levites, that is, from men catholic and learned”. 7 Thus 
says he. 

The Book of Deuteronomy, indeed, is the book of the laws by 
which the kings of Israel were bound to rule the people subject to 
them. Moses commands the kings to read this book, so that they 
may learn to fear God and to keep His commandments, which are 
written in the law.* Lol to fear God is the effect of the law, which 
man shall not be able to attain to unless he first knows the will of 
God, which is written in the law. For the beginning of all service 
is to know the will of the lord whom you serve. Yet Moses, giver 
of laws, mentions first in this command the effect of the law, namely 
the fear of God, and then exhorts to the observance of the cause 
thereof, namely the commandments of God; for the effect is prior 
to the cause in the mind of him who exhorts. 

But what sort of fear is it that the laws promise to those who 
keep them? Truly, it is not that fear of which it is written that 
“Perfect love casts out fear.” 9 Yet that fear, though it is abject, 
often incites kings to read the laws, but is not itself the offspring 
of the law. That fear, of which Moses here speaks and which the 
laws beget, is that of which the prophet says, “The fear of the Lord 
remains for ever holy.’ >/(? This fear is as a son’s for his father, and 
knows not the pain of that fear which is cast out by love. For this 
fear is promoted by the laws, which teach the doing of the will of 
God, by which we escape pain. “But the glory of the Lord is upon 


Deuteronomy 17:18-19. . , , . . , „ u - , 

Helvnandus (d.mq), & Bono Jtcgmtne Pnnciptu P™ tc ^ m 
Patnbgta Grsur Complete com, Senes Utma (Pans, 1857-tok 735 - 4 ?- 
quotes from Deuteronomy and from Hdynandus are to he 
Beauvais, On the Moral Education 4 a Pnme t a copy of which is m Fortescue 

own collection, Bodleian Rawlinson M 5 £.398, fo.ioftr. , 

The account of the Mosaic law given in Deuteronomy is important to an under¬ 
standing of Fortescue’s concept of justice; the good things and bad things 
which come of the different forms of government m France and England are the 
blessings and curses of God, see below 49 and 51. 


9 I John 4:18. 
16 Psalms 19:9. 
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those that fear Him, whom also He glorifies/’" This fear, further¬ 
more, is that of which job, after he had sought wisdom in manifold 
ways, speaks thus, “Behold! fear of the Lord is wisdom itself, and 
to depart from evil is understanding” (Job, chapter xxviii)." The 
laws teach that departure from evil is understanding of the fear of 
God, whereby they also produce that fear, 1 

Chapter II 

Replication of the Prince to the Chancellor’s motion 

When the Prince heard this, facing the old man squarely, he spoke 
thus, T know, Chancellor, that the Book of Deuteronomy which 
you mention is a book of holy scripture, and that the laws and 
usages set down therein are also sacred, decreed by the Lord and 
declared by Moses. For that reason it is good to read them with 
reverent thought. But the law, to a knowledge of which you exhort 
me, is human, decreed by man, and treats of this world; and, though 
Moses constrained the kings of Israel to the reading of Deu¬ 
teronomy," nevertheless it is beyond all reason that he should have 
thereby obliged other kings to do the like with regard to their laws, 
since the purpose in studying the two sets of laws is not the same. 


Chapter III 

Here the Chancellor strengthens his motion 

1 know 1 , the Chancellor said, ‘from what you have just objected, 
Prince, with how much attention you consider the nature of my 
exhortation, whereby you encourage me not a little to discuss with 
you, up to a point, the matters that have been raised, not merely 
more dearly, but also more deeply. 1 want you, then, to know that 
not only the laws of Deuteronomy, but also all human laws, are 
sacred, inasmuch as law is defined by these words, “Law is a sacred 
sanction commanding what is honest and forbidding the con¬ 
trary For what is sacred by definition must be sacred. Law may 


" Psalms 14:4. 

Job 28:28. 

” SSrsreES*. pm t. c/c rr ., r w- 

Bncton, Woodbine edit, 22, taken from Azo, St*m* iHstolttHonm, i.i t n -4 
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also be described as that which is the art of the good and the just, 
in virtue of which they call us priests/ 5 For a priest is by etymology 
said to be one who gives or teaches holy things, and, because human 
laws are said to be sacred, hence the ministers and teachers of the 
laws are called priests* 

Moreover, all laws that are promulgated by man are decreed by 
God. For, since the Apostle says “All power is from the Lord 
God”/ 6 laws established by man, who receives power to this end 
from God, are also formulated by God, as is implied by the Author 
of the Causes when he says that, “Whatever the second cause 
effects, so also does the first cause, in a sense superior and more 
excellent.”'' Wherefore, Jehoshaphat, King of Judah, says to his 
judges, “The judgements that you give are the judgements of God” 
(II Chronicles, chapter xix)/* By this you are taught that to leant 
the laws, even though human ones, is to learn laws that are sacred 
and decreed of God, the study of which does not lack the blessing 
of divine encouragement. 

But still, as you know, this blessing was not the reason that Moses 
commanded the kings of Israel to read Deuteronomy. For, on that 
account, he exhorted the kings no more than the people to the 
reading thereof, nor did he encourage the reading of the Book of 
Deuteronomy more than other books of the Pentateuch, since those 
books no less than Deuteronomy abound in revelations of the Holy 
Spirit, the meditation of which is devout exercise. Hence the reason 
for that command was none other than that the laws by which the 
king of Israel is obliged to rule his people, are set forth m Deu¬ 
teronomy rather than in other books of the Old Testament, a fact 


/5 


C/C, Digest, Li. i. This is also in Bracton, Woodhine edn, 24, from Azo, Sumtta 
Itetit., i.i., no.3. 

TOs^Vreference to the thirteenth-century. pseudo-Aristotelian ie Cams 
(ed. 0 . Banfcnhcwer (Freiburg, .88a». But Fortescuc B ltke'y “ h ‘J e ui ^ ,h ' 
popular Ammlales Amttulis fin this reference, as h* did “} *™ 

citations of Aristotle. The Austtritates, compiled posably b)' Mrata* ofPad™ 
at Paris (See Harness* edn), contains some 3000 atatton^of varymg 
from the works of Aristotle (including the pseudo-Amtotetoi Wtr 
and Secrete S'srtumm), together with extra® froI " 

Averroes and Aquinas. It also contains some extracts 60m the works ol Plato, 
Seneca and Boethius. The citation is from Uitr St Casio 1.14, 49 - 5 » ">d is 


Auctmtates, 2 31 . 

,s II Chronicles 19:6. 
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which the circumstances of the command dearly show us. i? Hence, 
Prince, the same reason impels you no less than the kings of Israel 
to be a careful student of the laws by which you will in future rule 
the people. For what is said to the king of Israel must be understood 
figuratively to apply to every king of a people acknowledging God. 

Have I not, then, fitly and usefully proposed to you this com¬ 
mand enjoined to the kings of Israel - to learn their law? For not 
only its example, but also, figuratively speaking, its authority, teach 
you and oblige you to act in the same way with regard to the laws of 
the kingdom which, by the permission of God, you are to inherit.’ 

Chapter IV 

Here the Chancellor proves that the Prince can 
become happy and blessed through the laws 

‘The laws, most reverend Prince, not only invite you to fear God 
and thereby be wise, saying with the prophet, “Come children, hear 
me, and I will teach you the fear of the Lord”,*’ but invite you 
also to their study, that you may obtain happiness and blessedness 
as far as they are obtainable in this life. For all the philosophers 
who have disputed so differently about happiness are agreed in this 
respect, namely, that happiness or blessedness is the end of all 
human desire. For that reason certain of them called it the Summum 
Sonum. The Peripatetics, however, placed it solely in virtue, the 
Stoics in what is honest, and the Epicureans in pleasure/ 7 But since 
the Stoics defined honesty to be what is done well, laudably, and 
out of virtue, and the Epicureans asserted that nothing is pleasur¬ 
able without virtue, all these schools, as Leorardus Aretinus says 


i} Fortescue here stresses that the analogy with Moses is not literal but figurative 
and is to be applied to the Prince’s own particular circumstances, that is, it is 
to refer to the English law by which he shall rule his people. None of Fortescue s 
analogies (for example that of Rome, later) are to be applied literally and directly, 
but are rather to be adapted to the circumstances of the specific case under 

discussion. 


2! 


tie Pmpatetics were followers of Aristotle (384-322BC), the Stoics were 
undid by Zeno of Citium U 3 5^6 3 BC) and thi Epimnmis follo«d the teach- 
p „f Epicurus (341-270BC), see J H. Bums (id ), Tfe Hutory of 

'edkval Political Thought 14^0, ch.2. 
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in his Isagogue of Moral Philosophy, agreed in the view that virtue 
alone procures happiness/ 2 Hence the Philosopher, in the seventh 
book of the Politics, in defining happiness, says that “It is the perfect 
exercise of virtues. >,jW 

These premises being granted, I want you to consider what fol¬ 
lows from them. Human laws are none other than rules by which 
perfect justice is taught. But, to be sure, the justice which the laws 
disclose is not of the kind that is called commutative or distributive 
or any other particular virtue, but is itself the perfect virtue which 
is called by the name of legal justice and which the aforesaid Leon¬ 
ardos therefore says is perfect because it eliminates all vice and 
teaches every virtue, so that it is in itself justly called virtue/'* 
Homer spoke of it in the same way as Aristotle in the fifth book of 
the Ethics, saying that “It is the most excellent of virtues, and 
neither Lucifer nor Hesperus is as wonderful as this/ 1 ^ This jus¬ 
tice, indeed, is the object of all royal administration, because with¬ 
out it a king judges unjustly and is unable to fight rightfully. But 
this justice attained and truly observed, the whole office of a king 
is fairly discharged. 

Therefore, since happiness is the perfect exercise of virtues, and 
human justice, which is not perfectly revealed except by the law, 
is not merely the effect of virtue, but is the whole virtue, it follows 
that he who enjoys justice is made happy by the law. Thereby he 
becomes blessed, for blessedness and happiness are the same in this 
fleeting life, and through justice he attains the Summum Bonum of 
this world. Not, indeed, that law can do this without grace, nor 
will you be able to learn further nor to strive after law or virtue, 
without grace. For, as Pariensis says in his book Cur Dcus Homo, 
“The fundamental appetite of man for virtue is so vitiated by 

21 A copy of Leonardo Bruni’s Isagogue of Merit Philosophy (1.1421) was given to 
the University of Oxford by Humphrey, duke of Gloucester in 1443. It * Printed 
in H Baron (ed.), Leonardo Brum Aretmo Numamstisck-Phlosopktsth/ Schnjten 
20^-41 and in English translation in G. Griffiths, J. Hankins and D_ Thompson 
(eds.), The Huntamsm of Leonardo Brunt, 167-82. The section referred to by 
Fortescue is at Baron edn 27—8 and Griffiths et at edn. 273. 

23 Auctoritates Artst&telis, 261, from Aristotle, Politics, vn.yiii.5. 

14 Bruni, Isagogue of Moral Philosophy, Baron edn 36 and Griffiths et at edn 279. 
This is a commentary on Aristotle, Ethm, v. 

15 Aueioritates, 238, from Aristotle, Ethics, v.i. 1129^127-30- 
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original sin, that to him the works of vice savour sweet and those 
of virtue bitter.” 76 Wherefore that some give themselves to love and 
pursuit of virtues is a gift of the divine goodness, not derived from 
human merit. Are not, then, the laws which, guided and directed 
by grace, accomplish all these effects worthy to be studied with all 
application, since the learner of them shall obtain the happiness 
which according to the Philosopher is the end and completion of 
human desire, whereby he shall be blessed in this life, possessing 
its Summum Bonum ? 

Truly, if these considerations do not move you who are one day 
to rule the kingdom, the words of the prophet shall move you and 
oblige you to the study of the law, saying, “Be instructed, you who 
judge the earth,” 77 For here the prophet does not persuade to a 
knowledge of any practical or mechanical art, for he does not say, 
“Be instructed, you who cultivate the earth”, nor does he persuade 
to a knowledge of a wholly theoretical science, however suitable for 
the inhabitants of the earth, for he did not say in general terms, 
“Be instructed, you inhabitants of the earth,” But the prophet 
invites kings only to the study of the law by which judgements are 
rendered, when he uses these specific words, “Be instructed, you 
who judge the earth”. It follows on, “Lest at any time the Lord be 
angry, and you perish from the right way.” 7 * Nor, ting’s son, does 
holy scripture command you only to be instructed in the laws by 
which you shall pursue justice, but also, in another place, it requires 
you to love justice itself, when it says, “Love justice, you who judge 
the earth”. Wisdom, chapter i.' J9 


Chapter V 

Here he proves that ignorance of the law causes 

contempt for it 

‘But how shall vou be able to love justice, if you do not first some¬ 
how grasp a knowledge of the laws by which justice itself is known? 


» Parted is William of Auvergne, Bishop of Parts {d. iw). Fortwne had a copy 
of his Cur Deui Horn9 in his collection; an approximation to this quotation may 
be found at Bodleian RawKnson MS £-398, fo.J37v 


2 ‘ Psalms 2:10, 
Psalms 2:12, 
* Wisdom 1:1. 
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For Aristotle says that “Nothing is loved unless it is known. 
Wherefore Fabius the Orator says that “The arts would be fortunate 
if artists alone were to judge them. 1>J/ Indeed, what is not known 
is usually not only unloved but also spurned; hence a certain poet 
observes, “All that he is ignorant of, the rustic declares, ought to 
be despised. ,1JJ And this view is that not only of the rustic, but also 
of learned experts. For, if a metaphysician tells a natural philos¬ 
opher, who has never studied mathematics, that his science con¬ 
siders things disjoined from all matter and motion according to 
reality and reason; or a mathematician tells him that his science 
considers things conjoined with matter and motion according to 
reality but disjoined according to reason, the natural philosopher, 
who never knew anything disjoined from matter and motion in 
reality or reason,^ rejects their sciences, though nobler than his 
own, and derides both of them, albeit they are philosophers, for 
no other reason than that he himself is utterly ignorant of their 

sciences. 

Thus, you. Prince, would marvel at one learned in the laws of 
England if he told you that a brother shall not succeed in a paternal 
inheritance to a brother not bom of the same mother, but that rather 
the inheritance shall descend to a sister of the whole blood or shall 
fall to the lord-in-chief of the fee as his escheat* because you are 
ignorant of the reason for this law. But the difficulty of such a case 
does not in the least perturb one learned in the law of England. 
Wherefore it is commonly said that “Art has no enemy except the 
ignorant But far be it from you, king’s son, to be hostile to or 
to despise the laws of the kingdom to which you are to succeed, 
when the book of Wisdom aforementioned instructs you to love the 
justice, which the laws reveal. Again and again, therefore, do I 
adjure you, most noble Prince, to learn the laws of your father s 
realm, to which you are to succeed, not only that you may avoid 




This is not to bo found in Awtmtatn Aristottla. It is perhaps taken from another 
of Forttscue’s sources, Augustine On the Trmity* * u -4 
» This has not been found in the works of Quintilian. 

“ Thtls U KiJk n ™from Aquinas’ commentary <>« Aristotle’s Milafarm yt, lect.., 

»see *** * 

the Contmeti Law-, 719-22- 
& Origin unknown. 
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those disadvantages, but because the human mind naturally desires 
the good and can desire nothing unless under expectation of good, 
and rejoices as soon as it has by instruction grasped the good, and 
loves it, and delights in it the more as it reflects upon it. 

Hence you will realise that if by instruction you will understand 
those laws of which you are now ignorant, you will love them, since 
they are the best; and the more you investigate them, the more 
agreeably you will enjoy them. For all that is loved draws, by use, 
the lover of it into its own nature, wherefore, said Aristotle, “Use 
becomes another nature. Thus, a sprig of a pear tree grafted on 
to an apple-stock, once it has taken, so draws the apple into the 
nature of a pear that both are deservedly called a pear tree, and 
produce the fruits of a pear. Thus, also, a virtue practised engenders 
a habit, so that the practiser thereof is thenceforth called by the 
name of the virtue.Hence one practised in modesty is called 
modest, in continency, continent, in wisdom, wise. Wherefore, 
Prince, when you have done justice with pleasure, and have thereby 
become endued with the habit of law, you will deservedly be called 
just, and on that account it shall be said to you that “you have 
loved justice and hated iniquity, therefore the Lord thy God has 
anointed you with the oil of gladness above your fellows”, that is 
to say, the kings of the earth.’ JS 


Chapter VI 

Here the Chancellor sums up the effect of his whole 

argument 

‘Are not these arguments, then, most serene Prince, enough to stir 
you to the study of the law? For you will thereby be endued with 
the habit of justice, and will therefore be called just; you will be 
able to avoid the disgrace of ignorance of the law, and, enjoying 
happiness through the law, you will be blessed in this life; you will 
moreover be imbued with the filial fear which is God’s wisdom, 


* The closest to Fortescue’s l Usus altera fit natura’ is ‘Consuetudo est altera nature 
or ‘Custom is another nature', from Aristode, Ethics vu.x. whirls 

at Automates, 24], It is also at Automates, 272, taken from the Seam 

Secretottm, xxiv.4. 

w This is taken from Aristotle Ethics, 11.1. 


™ Psalms 457 - 
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and will, unperturbed, pursue the charity which is love towards 
God, thereby cleaving to God, as in the words of the Apostle, “You 
shall become one in spirit with Him.” J< * But because this law cannot 
work in you without grace, it is necessary to pray for that above all 
things; also it is fitting for you to seek knowledge of the divine law 
and holy scripture. For holy writ says that “All are vain in whom 
subsists not the knowledge of God”, Wisdom, chapter xih. w 

Therefore, Prince, whilst you are young and your mind is as it 
were a clean slate, impress on it these things, lest in future it be 
impressed more pleasurably with images of lesser worthfor, as a 
certain wise man observes, “What a vessel takes when new it tastes 
of when it is old What craftsman is so negligent of his child’s 
profit that he does not instruct him in crafts when he is young, by 
which he may afterwards gain the comforts of life? Thus a carpenter 
teaches his son to cut with an axe, the smith his son to work with 
a hammer, and he who desires to minister in spiritual matters is 
trained in letters. Thus it is proper for a prince to cause his son, 
who after him will rule the people, tc be instructed in the laws 
whilst he is young. If the rulers of the earth would observe this, 
the world would be ruled with more justice than it now is. And if 
you do as I have urged you, you will offer no small example. 


Chapter VII 

Now the Prince surrenders himself to the study of 
the laws, although he enquires further into certain 

precise points 

The Chancellor having ceased, the Prince began thus, ‘You have 
overcome me, good sir, with your most persuasive speech, by which 
you have made my mind burn with no small desire for lessons in 
the law. Nevertheless, two things afflict my mind and puzzle me, 
just as a boat in troubled waters knows not wither to direct its bows. 


w 

46 

41 

41 

4 ! 


Corinthians 617. 

te°mv te inference to Aristotle, De An,mu m ;4 (P™*uin Omm, ■*»> 
202 , Mctmtuu,, 186 , where the potential intellect it described as * rare. 

h^isT’rhetorical commonplace of this type of didactic dialogue, ef, Bruni, 

agogue, 22/ z 6 g. 
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One is that when I recollect how many years students in the curric¬ 
ula of the law devote to their study before they attain to an adequate 
expertise therein, I fear lest I myself spend the years of my youth 
in the same wav.''* The second is whether I shall devote mvself to 

¥ -H 

the study of the laws of England ot of the civil laws which are 
renowned throughout the world. For the people should not be ruled 
by any save the best laws; as Aristotle says, “Nature always covets 
the best.”" Hence I should willingly pay heed to your advice in 
these things/ 


Chapter VIII 

As much knowledge of the law as is necessary for a 
prince is speedily attainable 

To whom the Chancellor replied, ‘These matters, king’s son, are 
not so hidden in mystery that they need lengthy deliberation, so I 
will not delay in telling you how I see them. Aristotle, in the first 
book of the Physics, says that “We think we know anything when 
we know the causes and principles of it as far as its elements/’* 6 On 
this the Commentator observes that “Aristotle meant by principles, 
effective causes, and by causes, final causes, and by elements, matter 
and form. 1 ’* 7 In the laws, indeed, there is no matter and form as in 
natural things and in artificial compounds. But, nevertheless, there 
are in them certain elements out of which they proceed as out of 
matter and form, such as customs, statutes, and the law of nature, 
from which all the laws of the realm proceed as natural things do 
out of matter and form, just as all we read comes out of the letters 
which are also called elements. 

The principles, furthermore, which the Commentator said are 
effective causes, are certain universals which those learned in the 


i* 




*7 


In ch L Fortescue states that it is necessary to study fer at least sixteen yearn to 
become a serjeant-at-law, below ya. In ch.vm, lie says it tales twenty years to 


become a judge, {below 16). . . . „ 

Fortescue’s citation is a combination of Aristotle, Ethtcs , i.xm 1 W014, Auctont- 
ata, 234, which has "reason’ instead of ‘nature 5 and Aristotle, OttgtneMtwn *nd 
corruption, □ 5^27-28, Avctontates, 170 which states nature always desires that 

which is the better’. 

Atutoritates, 140, from Aristotle, Phyrtcs, n 

‘The Commentator’ is Avem>& (112^1198) and the statement is at AuctonMts, 
H3> 
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Laws of England and mathematicians alike call maxims, just as rhet¬ 
oricians speak of paradoxes, and civilians of principles of law.** 
These principles, indeed, are not discerned by force of argument 
nor by logical demonstrations, but they are arrived at, as it is taught 
in the second book of the Posteriora , by induction through the 
senses and the memory.* 9 Wherefore, Aristotle says in the first book 
of the Physics that “Principles do not proceed out of other things 
nor out of one another, but other things proceed out of them,” 50 
Hence in the first book of the Topica it is written that “Any prin¬ 
ciple is its own ground for holding it.” 5/ For that reason, Aristotle 
says, “There is no arguing with those who deny principles”," 
because, as it is written in the sixth book of Etkics y “There is no 
rational ground for principles.”" Therefore, whoever is anxious to 
understand any branch of knowledge must learn thoroughly its 
principles. For out of them are discovered the final causes to which 
one is brought by process of reasoning upon a knowledge of 
principles. 

Hence if these three, that is, principles, causes, and elements are 
unknown, the science to which they appertain is totally unknown- 
and if these are known the science is known, not indeed precisely, 
but at any rate generally and as a whole. Thus w f e declare we know 
the divine law when we feel we know faith, charity, hope, as well 
as the sacraments of the church, and the commandments of God, 
leaving other mysteries of theology to the prelates of the church. 
Wherefore the Lord said to His disciples, “Unto you it is given to 
know the mystery of the kingdom of God, but to others in parables, 
that seeing they may not see.” 5 * And the Apostle said, “Know not 
more than you ought to know”, 55 and in another place. Knowing 

not high things”/ 6 


« The Veeulae iuris’ or principles of Law’ consist of over 200 short fragments of 
civil ^collected together in C/C, flip* 50.17, ^ntided ^ dtversjsjeguijs 


111 -— 

mns annum . For their use and significance, see P-G. Stein, Regular Ians. 
* Auetmtata, 331, from Aristotle, Posterior Analytics [E ioot> 3 ' 5 - 
« Auctmtates, 141, from Aristotle, Physics i.v 188*28-2$ 
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Thus you. Prince, do not need to explore the mysteries of the 
law of England by long study; it is sufficient for you to progress in 
the laws as you have in grammar. Perfection, indeed, in grammar, 
which flows out of etymology, orthography, prosody, and syntax, 
as out of four streams, you have not completely acquired, yet you 
are sufficiently learned in grammar to be deservedly called a gram¬ 
marian. Similarly, you will deserve to be called a lawyer if you have 
learned, in the manner of a student, the principles and causes of 
the law as far as the elements. 

For it will not be expedient for you to search out the sacred 
mysteries of the law by the exertion of your own reason, these 
should rather be left to your judges and advocates who in the king¬ 
dom of England are called serjeants-at-law/ 7 and also to others 
skilled in the law who are commonly called apprentices In fact, 
you will render judgements better through others than by yourself, 
for none of the kings of England is seen to give judgement by his 
own lips, yet all the judgements of the realm are his, though given 
through others, just as Jehoshaphat asserted that “All judicial sen¬ 
tences are the judgements of God. ,v '^ Wherefore, most gracious 
Prince, you will be sufficiently learned in the laws of the kingdom 
in a short time and with moderate industry, provided you devote 
your mind to the apprehension of them. For Seneca said, in a letter 
to Lucilius, “There is nothing which great pains and diligent care 
do not overcome.’** Indeed I know the perspicacity of your mind, 
and I dare say that in these laws, though the experience of them 
necessary for judges is scarcely attainable in the labours of twenty 
years, you will adequately acquire a knowledge fitting for a prince 
in one year. But in the meantime, do not neglect the military exer¬ 
cises to which you are ardently devoted, but enjoy them at pleasure 
as a recreation even during that year, 1 


" Cf ‘it is enough for a subject that he acknowledges the commands of the law, 
as for a servant the will of his lord, while the higher mystenes of the law remain 
for those learned in the law 1 , Os the Nature of the law of Nature i.xlvi. It is 
dear that the king, like his subjects, is luh Uge, On the serjeants-atqaw and their 


high status, see ch.L, below 70-3. 

™ On apprentices-at-law, see Plucknett, Concise History, 217-^- 

19 II Chronicles (9:6- 

Seneca, Letter te Luethus in Axctintates, 270. 
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Chapter IX 

A king ruling politically is not able to change the 

laws of the kingdom 

‘The second point, Prince, about which you are apprehensive, shall 
be removed with like ease. For you doubt whether you should apply 
yourself to the study of the laws of the English or of the civil laws, 
because the civil laws are celebrated with a glorious fame through¬ 
out the world above all other human laws. Do not, king’s son, let 
this consideration trouble you.*' For the king of England is not able 
to change the laws of his kingdom at pleasure, for he rules his 
people with a government not only royal but also political. If he 
were to rule over them with a power only royal, he would be able 
to change tbe laws of the realm, and also impose on them tallages 
and other burdens without consulting them; this is the sort of 
dominion which the civil laws indicate when they state that “What 
pleased the prince has the force of law. ,,fiJ But it is far otherwise 
with the king ruling his people politically, because he himself is not 
able to change the laws without the assent of his subjects nor to 
burden an unwilling people with strange impositions, so that, ruled 
by laws that they themselves desire, they freely enjoy their goods, 
and are despoiled neither by their own king nor any other. The 
people rejoice in the same way under a king ruling only royally, 
provided he does not degenerate into a tyrant. Of such a king, the 
Philosopher said in the third book of the Politics that “It is 
for a city to be ruled by the best man than by the best law.” 

But, because it does not always happen that the man presiding 
over a people is of this sort, St Thomas, in the book he wrote for 
the king of Cyprus, On Princely Government , is considered to have 
desired that a kingdom be constituted such that the king may not 


The ‘choice’ which the Chancellor puts to the Prince is a matter of the Prince’s 

deciding or choosing to team, live and rule by the laws EnglaI ? <1 
made that decision, he shall have properly orientated his will, chat is, he shall 
be right-willing and shall therefore see that his power is not such that he can 
change the laws, and that to desire to do so would be to prefer private to public 

Eood, that is, to become a tyrant. , „ , ~ 7;, 

« This b the lex regia and is found in several places in the Corpus luns Ctvths , 

including Institutes , 1, 2, 6 and Digest b +, l - » 1, „ [tt 

« Automates, 256, from Peter of Auvergne’s commentary On the Founts, m, 

lect.14, n.490. 
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be fret to govern his people tyrannically, which only comes to pass 
when the royal power is restrained by political law. Rejoice, there¬ 
fore, good Prince, that such is the law of the kingdom to which 
you are to succeed, because it will provide no small security and 
comfort for you and for the people. By such a law, as the aforemen¬ 
tioned Saint said, “the whole human race would have been ruled, 
if it had not transgressed the commands of God in paradise.” 6 * By 
such a law the synagogue was ruled under God alone as king, who 
adopted it as a realm peculiarly His, and defended it; but at last, a 
human king having been constituted for it, on its own petition, it 
was successively humiliated by only royal laws. Under these, none 
the less, it rejoiced when the best kings ruled, but when an undisci¬ 
plined sort ruled, it lamented inconsolably, as the Books of Kings 
reveal more dearly. 65 But as I think I have discussed this matter 
sufficiently in a small work Of the Nature of the Law of Nature 
which 1 wrote for your consideration, 1 desist from saying more 
about it now,’ 


Chapter X 

A question by the Prince 

Then the Prince said, ‘How does it come to be, Chancellor, that 
one king is able to rule his people only royally, and the same power 
is denied to the other king? Of equal rank, since both are kings, I 
cannot help wondering why they are unequal in power.’ 


Chapter XI 

A reference to the other treatise 

Chancellor: ‘It is sufficiently shown, in the small work 1 have men¬ 
tioned, that the king ruling politically is of no less power than he 
who rules his people royally, as he wishesf but I have by no means 
denied, either then or now, that their authority over their subjects 


64 


Thomas Aquinas, On Princely Government, [.vi. 
This refers to the four Boots of Kings which are 


I and II Samuel and I and II 


» On the Nature of the Law of Nature, i*vi, see Appendix A, below, 127. 
(7 On the Nature of the Law of Nature, i.ravi, see Appendix A, below 133. 
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is different. The cause of this diversity I will explain to you as far 
as I can.’ 


Chapter XII 

How kingdoms ruled only royally first began 

‘Formerly, men excelling in power, greedy of dignity and glory, 
subjugated neighbouring peoples to themselves, often by force, and 
compelled them to serve them, and to submit to their commands, 
to which in time they themselves gave sanction as laws for those 
people. The people thus subject, by long endurance, and as long 
as they were protected by their subjection against the injuries of 
others, consented to the dominion of their subduers, thinking it 
better to be under the government of one, whereby they were pro¬ 
tected from others, than to be exposed to the oppressions of all 
those who wished to attack them. And thus began certain kingdoms, 
and the subduers of them ruling the subject people in this way, 
usurped to themselves the name of king, from the word ruling , 
and their dominion is described as only royal. 

So Nimrod first procured for himself a kingdom, though he was 
not himself a king, but is called by holy scripture a mighty hunter 
before the Lord,** because, as a hunter compels beasts enjoying their 
liberty to obey him, so did he compel men. Thus Belus reduced the 
Assyrians to his behest, and Minus the greater part of Asia. Thus 
the Romans usurped the government of the world, and likewise 
kingdoms began among nearly all peoples. Hence, when the chil¬ 
dren of Israel demanded a king as all people then had, the Lord was 
thereby displeased, and commanded the royal law to be explained to 
them by a prophet - the law which was none other than the pleasure 
of the king ruling over them, as may be learned more fully m the 


* The derivation Vex a regendo’ is found in Augustine, City of Cods. 12 and m 

SLdSSta M** °f Seville's «.» and £*« ■ 

B»lo*h P ‘Rsx a recta regendo’, Specula* in (1028), 580-2- Bratton also rises it 

•fbrk’is called rex not from reigning, but from mlntg well, s, ”“^ "? 

as long as he rules well, but a tyrant when he oppresses by violent dminalion 
the' people entrusted to his care'. Lam and Caslosrs, Woodbtne edn, jog- 

“ AugS^Cfrp ,fG * xvr.i 7 . Cf. Or Hr MM. La. cf Nature, ,vm and 
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first book of Kings," Now you have, most excellent Prince, unless 
I am mistaken, the form of the beginning of kingdoms possessed 
royally. I shall now, therefore, also try to explain how the kingdom 
ruled politically first began, so that, the beginnings of both king¬ 
doms being known, the reason for the diversity about which you 
enquire may be more easily made plain to you. 1 


Chapter XIII 

How kingdoms ruled politically first began 

‘Saint Augustine, in the nineteenth book of The City of God , chapter 
23, said that “A people is a group of men united by consent of law 
and by community of interest,” 75 But such a people does not 
deserve to be called a body whilst it is acephalous, that is, without 
a head. Because, just as in natural things, what is left over after 
decapitation is not a body, but what we call a trunk, so in political 
things, a community without a head is not by any means a body. 
Hence Aristotle in the first book of the Politics said that “Whenso¬ 
ever one body is constituted out of many, one will rule, and the 

others be ruled ” 7J 

So a people that wills to erect itself into a kingdom or any other 
body politic must always set up one man for the government of all 
that body, who, by analogy with a kingdom, is, from ruling , usu¬ 
ally called a king. 7 ' Just as in this way the physical body grows out 
of the embryo, regulated by one head, so the kingdom issues from 
the people, and exists as a body mystical, governed by one man as 
head. And just as in the body natural, as the Philosopher said, the 
heart is the first living thing, 7 ' having in itself the blood which it 
sends forth to all the members, whereby they are quickened and 
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ictontatts, 25*, from Aristotle, Politics, i.v.j, 

m- l rex a regendo 1 , see above n, 68. , 

ristotle, On the Parts of Ammais n.iv: ‘In embryos, as soon as they are fortned 
e heart ran be seen moving before any of the other parts. There is something 
■nilar at Aumntatts, 218^219, but Fortescue is closer to the original. 


20 




In Praise of the Lams of England 


live,™ so in the body politic the intention of the people 77 is the first 
living thing, having in it the blood, namely, political provision 7 * for 
the interest of the people, which it transmits to the head and all 
the members of the body, by which the body is nourished and 
quickened. 

The Jaw, indeed, by which a group of men is made into a people, 
resembles the sinews of the physical body, for, just as the body is 
held together by the sinews, so this body mystical is bound together 
and preserved as one by the law, which is derived from the word 
“binding ”, 79 and the members and bones of this body, which signify 
the solid basis of truth by which the community is sustained, pre¬ 
serve their rights through the law, as the body natural does through 
the sinews. And just as the head of the physical body is unable to 
change its sinews, or to deny its members proper strength and due 
nourishment of blood, so a king who is head of the body politic is 
unable to change the laws of that body, or to deprive that same 
people of their own substance uninvited or against their wills. 

You have here, Prince, the form of the institution of the political 
kingdom, whence you can estimate the power that the king can 
exercise in respect of the law and the subjects of such a realm; for 
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Aristotle, 0 * the Parti of Animals, ii.iv: ‘The heart is itself the source and spring 
of die blood 1 , ‘the blood is die matter of which the whole body consists - matter 
in the case of bring creatures being nourishment 1 . Fortescue is closer to the 
original than to Auttoritates, 219. 

'' 1 have altered the translation of ‘intencio’ from ‘will to ‘intention , because there 
b a significant difference between intention and will in scholastic andyses oJ 
human action. The intention of die people is realised in action by the will of the 
prince, only after deliberation and consent, see my Introduction, above ixvu- 

I have altered the translation of ‘provisionem politicam' from ‘political fore¬ 
thought’ to ‘political provision 1 in order to maintain the semantic link with provi¬ 
ded which is in turn associated with ‘prudence 1 , the political virtue needed in 
order to deliberate successfully about the means to a future goal, see my Introduc¬ 
tion, above xxvii-KiuE. * 
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a king of this sort is set up for the protection 50 of the law, the 
subjects, and their bodies and goods, and he has power to this end 
issuing from the people, so that it is not permissible for him to rule 
his people with any other power. In this way I briefly answer the 
question you desire to be assured of - the question of how it came 
to be that the power of kings should differ so widely. I am firmly 
of the opinion that this difference is due solely to diversity in the 
institution of those dignities which I have mentioned, as you can 
understand by the light of reason from what has been said. 

For thus the kingdom of England blossomed forth into a political 
and royal dominion out of Brutus’ band of Trojans, whom he led 
out of the territories of Italy and of the Greeks.^ And thus Scotland, 
which was obedient thereto as a duchy, grew into a political and 
royal kingdom.^ Many other realms also have been destined by 
such an origin as this to be ruled not only royally, but also politi¬ 
cally. Hence Diodorus Siculus, in the second book of the Ancient 
Histories, writes thus of the Egyptians: “The kings of Egypt did 
not at first lead their lives with licence as other rulers, to whom 
will is law, but, like private people, they were restrained by the 
laws; nor were they thereby displeased, but thought themselves for¬ 
tunate in obeying the laws; for they considered those who indulged 
their own cupidities did much which exposed them to dangers and 
perils. ,>JJ And in the fourth book he writes thus: “He who became 
king of Ethiopia led a life ruled by laws, and did everything accord¬ 
ing to the custom of the country, offering neither reward nor pen¬ 
alty to anyone except according to the law handed down to him 


so 


SI 




SI 


The phrase here is ‘ad tutelam .. . (e)rectus est 1 ; the ting ruling politically is 
like i tutor or guardian to the people entrusted to his care. This Roman law 
notion of tutelage combines with the concept of kingship as a ministry in which 
the king administers justice to the people, as a shepherd to God s flock, see tor 
example Ezekiel 34, used extensively by Aquinas in Book 1 of On Princely Govern¬ 
ment md by his continuator Ptolemy of Lucca. _ 

The Brutus legend is contained most famously in Geoffrey of Monmouth, History 
of the Kings of Britain, E.16-18, but the stoiy also occurs in two works in hortes* 
cue’s possession - Rede's chronicle and Vincent of Beauvais. 

Scotland was never obedient to England as a duchy. Its designation as * 

and royal kingdom must be due 10 the combination of monarchy 

although parliamentary consent was not needed in Scotland for legislation 0 

SL Siculus, Uhrory of H^ory, n.35. The firs, five ta* 

were translated by Poggio Bracciolmi (1380-1459)1 « 1S tRmslatlon that 

Fortescue cites. 
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from his predecessors.” The same is said of the king of Saba in 
happy Arabia and of other kings who reigned happily in ancient 
rimes.*" 


Chapter XIV 

Here the Prince briefly sums up what the 
Chancellor has previously declared more fully 

The Prince replies, ‘You have, Chancellor, by the light of your 
declaration, dispelled the darkness that dulled the acuity of my 
mind, so that I now very dearly perceive that no people ever incor¬ 
porated themselves into a kingdom by their own agreement and 
will / 5 unless in order to possess safer than before both themselves 
and their own, which they feared to lose — a design which would 
be thwarted if their king were able to deprive them of their means, 
which was not permitted before to anyone among men* And such 
a people would suffer still more grievously if they were ruled by 
laws strange, and perhaps hateful, to them; especially if their sub¬ 
stance was thereby diminished; to avoid the loss of which, as well 
as to protect their bodies, they submitted of their own will to the 
government of a king. Truly such a power as this could not issue 
from the people, and if not from them, a king of this sort could 
obtain no power over them* 

On the other hand, I conceive it to be quite otherwise with a 
kingdom which is incorporated solely by the authority and power 
of the king, because such a people is subjected to him by no sort 
of agreement other than to obey and be ruled by his laws, which 
are the pleasure of him bv the pleasure of whose will the people is 
made into a realm* Nor, Chancellor, has it thus far slipped my 
memory that you have shown elsewhere, with learned argument, in 
your treatise Of the Mature of the Law of Nature, that the power of 
the two kings is equal ," 6 since the power by which one of them is 
free to do wrong does not increase his freedom, just as to be able 


#4 

SS 


H6 


e fhanhe realm sdf-incorporetes ‘all-in-ane-go’; the 
dv oolitic and that body 'grows' a head as if by nature. In Tht Gavermmi 
ims a more explidt diiXn between the act of will that mcorpore.es £ 
pie and the act of will that 'chooses' the king, see Cbwiww, * a, bdow 86. 
tkt Nature of the Law of Nature, i.kxvi, set Appendix A, 33 
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to be ill or to die is not power, but is rather to be deemed impotency 
because of the deprivation involved. For, as Boethius said, “There 
is no power unless for good ”/ 7 so that to be able to do evil, as the 
king reigning royally can more freely do than the king ruling his 
people politically, diminishes rather than increases his power. For 
the holy spirits who, already confirmed in glory, are unable to sin, 
are more powerful than we, who with a free rein take delight in 
any deed . 55 

Therefore, it only remains for me to enquire of you whether the 
law of England, to the study of which you urge me, is as good and 
effectual for the government of that kingdom as the civil law, by 
which the Holy Empire is ruled, is thought to be sufficient for the 
government of the whole world . 59 If you satisfy me in this respect, 
with suitable proof, I shall at once apply myself to the study of the 
law, and shall not weary you any more with my queries in these 

matters/ 


Chapter XV 

All laws are the law of nature, customs, or statutes 

Chancellor: ‘You have committed to memory, my good Prince, what 
I have so far mentioned to you, so that you deserve my explanation 
of what you now ask. I want you, then, to know dial all human 
laws are either law of nature, customs, or statutes, which are also 
called constitutions. But customs and the judgements of the law of 
nature, after they have been reduced to writing, and promulgated 
by the sufficient authority of the prince, and commanded to be kept, 
are changed into a constitution or something of the nature of stat¬ 
utes. Thereupon they oblige the prince’s subjects to keep them 


sr 


Boethius, Consolation of Philosophy , ivi,24- The sens* of this is at Auetmtotes, 
Mr but, as is clear from his references to it in On the Nature of the Lam oj Nature, 
Fortescue knew more of this work than the extracts contained m Auctontates. 

88 This idea of ‘non-powers’ or ‘impotency* is very important to Fortescue s argu¬ 
ment since it is his main defence against claims that the king ruling politically 
must therefore have limited power. His argument is that the ting s raised to a 
higher, more divine nature, in that, like the angels and God he is unable to sin 
and, like them, is thereby more powerful and more free. Cf. Governance, chs.6 
and iq, gg and 122, and On the Nature of the Lam of Nature, uxxvi, Appendix 

89 See Justinian’s own claims for his body of law in ‘Deo mctore’, in P. Kreuger, 
T. Mommsen and A. Watson (eds.) The Digest offustmtm. 
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tinder greater penalty than before, by reason of the strictness of 
that command. Such is no small part of the civil Jaw, which is 
reduced to writing by the Roman princes in Urge volumes, and by 
their authority commanded to be observed. ^ Hence that part has 
now obtained the name of civil law, like the other statutes of the 
emperors. 

If, therefore, I shall prove that the law of England excels pre¬ 
eminently in respect of these three fountains, so to speak, of all law, 
I shall have proven also that law to be good and effectual for the 
government of the realm.*' Furthermore, if I shall have clearly 
shown it to be adapted to the utility of that same realm as the civil 
law is to the good of the Empire, I shall have made manifest that 
the law is not only excellent, but also, like the civil law, is the best 
choice, which is what you desire w Therefore, I proceed to show 
you sufficiently these two things/ 

Chapter XVI 

The law of nature is the same in all regions 

The laws of England, in those points which they sanction by reason 
of the law of nature, are neither better nor worse in their 


^ This is a reference to the Corpus Juris Ctvifa which was dedared to be and to 
have the authority of written law or ‘lex’ by Justinian, see P.G. Stein, Roman 
Law’, in Bums (ed.), Cambridge History of Medieval Political Thought , ch. 3, esp. 


9 l h\On the Nature 0/ the Law of Nature , l.xliii, Foitescue states that ‘the laws of 
man shine and differ like the stars’, every planet having ‘its proper functions 
within its proper sphere, wherein it develops the power of its own nature ^ The 
Chancellor seeks to demonstrate firstly that the Uws of England are food and 
effective’ for the realm of England, just as the civil laws are good for the Empire, 
each in their own proper sphere. Only then, does he go on to show their absolute 
superiority with respect to truth and justice. , . 

« The Chancellor seeks to prove that the laws of the realm of £n&kj> d ® rc c * cel ~ 
lent’ ‘most desirable’ and ‘most eUgiblc or worthy to be chosen . This is a matter 
of bringing the Prince to see that he must know the laws because ims through 
them that he shall be able to imprint the virtue of jusnee on his mind *> dtt 
he is habituated to virtue and becomes just, having thereby that constant and 
perpetual will to justice which is essentia! to his fiiture th** 

the human soul which is called will, and oftentimes wills good and often 
not always justice which is virtue. But whenever the said will firmly wills justice, 
SEwSE. of * 00,on w,th justice, thcwho.w.ll ta £ ™ 
and may be called steadfast and perpetual’. On the Nature of the Law oj Nature, 
j.xl. The Prince must choose to embrace the laws, 
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judgements than are all laws of other nations in like cases. For, as 
Aristotle said, in the fifth book of the Ethics, “Natural law is that 
which has the same force among ail men.” 9i Wherefore there is no 
need to discuss it further. But from now on we must examine what 
are the customs, and also the statutes, of England, and we shall first 
look at the characteristics of those customs/ 


Chapter XVII 

The customs of England are very ancient* and have 
been used and accepted by five nations successively 

‘The kingdom of England was first inhabited by Britons, then ruled 
by Romans, then again by Britons and then it was possessed by 
Saxons, who changed its name from Britain to England, Then for 
a short time the kingdom was dominated by Danes, and then again 
by Saxons, but finally by Normans, whose posterity hold the realm 
at the present time. And throughout the period of these nations 
and their kings, the realm has been continuously regulated by the 
same customs as it is now/* customs which, if they had not been 
the best, some of those kings would have changed for the sake of 
justice or by the impulse of caprice, and totally abolished them, 
especially the Romans, who judged almost the whole of the rest of 
the world by their laws. Similarly, others of these aforesaid kings, 
who possessed the kingdom of England only by the sword, could, 
by that power, have destroyed its laws . 95 Indeed, neither the civil 
laws of the Romans, so deeply rooted by the usage of so many ages, 
nor the laws of the Venetians, which are renowned above others 
for their antiquity - though their island was uninhabited, and Rome 
unbuilt at the time of the origin of the Britons - nor the laws of 


91 Auctmtateu 239, from Aristotle, Ethics, v.vii r 13^19—^1- 
« English customs have always been the same because they have always been the 
culms of the English people, that is, they have always 
English people. Cf ‘quod plures vel omnes ehgunt, maps est ehgendum , Atutm 
iJL Aristotle, Tofics m 116.13-14 »d 'mulatto consuemdmis nonest 

subita, sed successiva’, Amtmtatcs 272, from pseudo-Anstotle Secrete Stcrctonm 

« Fonescue does not deny the existence of the Norman Oxtquest merely ^effect 
because to admit of a fundamental change in the consntutron brought about by 
the force of conquest would be to state that the ting of England now ruled only 
rovl by Vs own laws. For the consequences of Norman rule for the study of 

English law, see ch.xLYin, below 66. 
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any Christian kingdom, are so rooted in antiquity, Hence there is 
no gainsaying nor legitimate doubt but that the customs of the 
English are not only good but the best .’ 96 


Chapter XVIII 

Here he shows with what solemnity statutes are 
promulgated in England 

‘It only remains, then, to examine whether or not the statutes of 
the English are good. These, indeed, do not emanate from the will 
of the prince alone, as do the laws in kingdoms which are governed 
only royally, where so often statutes secure the advantage of their 
maker only, thereby redounding to the loss and undoing of the 
subjects. Sometimes, also, by the negligence of such princes and 
the inertia of their counsellors, those statutes are promulgated so 
ill-advisedly that they deserve the name of corruptions rather than 
of laws. But the statutes of England cannot so arise, since they are 
made not only by the prince’s will, but also by the assent of the 
whole realm, so they cannot be injurious to the people nor fail to 
secure their advantage .* 7 Furthermore, it must be supposed that 
they are necessarily replete with prudence and wisdom, since they 
are promulgated by the prudence not of one counsellor nor of a 
hundred only, but of more than three hundred chosen men 9 ® - of 


« This is not a claim that the laws are best because they are most ancient. Fortescue 
states that English laws are best because they are most just and have therefore 
not had to be changed. Thus the antiquity of the laws is the proof that they are 

the best, not the reason for their being so, 
w This is the idea that no-one willingly harms themself which was a feature ot 

medieval corporation theory, see J.P, Canning Law ,^ v ere^ty and Cocp^- 
ation Theory ]300-1450’ in Bums <ed), Cambridge History of Medieval Political 

w HL^Grat^work, The Influence of the Commons m Early Legtslatun {Cambridge, 
Mass 1932) showed that most of the statutes between 1399 and 1450 derived 
from Commons bills as opposed to official bills and that from 1424, * 

ceste bille les communes sont assentuz’ was used, 414; Also in 1429 the franefose 
w* limited to fort* shilling freeholders and 

in the election of knights and burgesses, see J.S. RoskeU, The Commons tn the 
Parliament eft^n: EngStk Satiety andParbmeMy 

tmm (Manchester, >3-4. Seealso J.G Ed^ds, ^PtenaPommta 

English Parliamentary Representatives m 0l fi rdEs! ^j‘’'ff^, m^-Ui 
54 and A.L. Brown, The Governance of Late Medieval England 1272-1^1 

(London, 1989), chs. 8-10. 
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such a number as once the Senate of the Romans was once ruled 
by* - as those who know the form of the summons, the order, and 
the procedure of parliament can more dearly describe/ 1 * And if 
statutes ordained with such solemnity and care happen not to give 
full effect to the intention of the makers, they can speedily be 
revised, and yet not without the assent of the commons and nobles 
of the realm, in the manner in which they first originated/*' Thus, 
Prince, all the kinds of the law of England are now plain to you. 
You will be able to estimate their merits by your own prudence, 
and by comparison with other laws; and when you find none in the 
world so excellent, you will be bound to confess that they are not 
only good, but the most desirable to you/ 

Chapter XIX 

Here he lays down the manner in which the 
character of the civil and the English laws can he 

discerned 

‘Only one point of those that puzzled you now remains to be 
explained, namely, whether the laws of England deserve to be 


w The number of Roman senators was traditionally said to be 300, see H.F. Jolow- 
icz, A Historical Introduction 10 the Study of Roman Uu> (Cambridge, 1952}, 27 

Fortescue had himself sat in parliament eight times (Chnmes Of laudibus, 
lix-lsvii) and he js perhaps here referring to the Modus Tenendt Parkmentum 
{C.1324I a copy of which he had in his collection (Bodleian Rawlmson MS C 39 *J- 
The Modus stressed the representative and political nature of ^rliament^e N, 
Pronay and J. Taylor (eds.), Parliamentary Texts of the later Middle Ages (Oxford, 

Fortescue’s understanding of law as ‘made 1 is one of the most sigmftcani aspects 
of his theory- Statute law is seen as a positive feature of government which facili¬ 
tates reform and progress towards better government. It is law made by the assent 
of the whole realm in the institution which is representative of the whole realm. 
Cf Bracton: l it will not be absurd to call English laws leges, though they are 
unwritten, since whatever has been rightly decided and approved with fee*mad 
and consent of the magnates and the Sene^agteernentof the «r 
authority of the king or prince having first been added 

law since they [English laws] have been approved by the consent of Aose who 
nse them, and confirmed by the oath of kings, the) cannot be nullified wrthou 
their consent but may be changed for the better, for to change for the better is 
not to nullifv. If new and unusual matters arise which have not^ 
in the realm . . let them be adjourned to the great court to be the e detemuned 
by counsel of the court’, On Mr Laws tad Ctstms o/fingW, ' ^ 
contemporary Reginald Pecoek (r. i J95-C M»«) wrote that n is lawful for pnnees 
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adjudged as fitting, effective, and convenient for this kingdom of 
England as the civil laws are for the Empire, Comparisons, indeed, 
Prince, as l remember you said at one time, are reputed odious, 
and so I am not fond of making them but you will be able to gather 
more effectively whether both of these laws are of equal merit, or 
whether one more richly deserves praise than the other, not from 
my opinion, but from those points wherein their judgements differ. 
For where both laws agree, they are equally praiseworthy, but in 
the cases wherein they differ, the superiorities of the more excellent 
law will appear after due reflection/^ Let us, therefore, bring for¬ 
ward some cases of this sort, so that you can weigh in a fair balance 
which of the laws shows its superiorities better and more justly. 
And first let us propound the most important of such cases . 1 

Chapter XX 

The first case in which the civil and the English 

laws differ 

‘If parties before a judge come to joinder of issue on the matters 
of fact, which those learned in the laws of England call “the issue 
of the plea' 1 , the truth of such issue ought, by the civil laws, to be 
proved by the deposition of witnesses, for which two suitable wit¬ 
nesses suffice/® But by the laws of England, the truth cannot be 
settled for the judge, unless by the oath of twelve men of the neigh¬ 
bourhood where the fact is supposed to have been located/ 0 * The 
question, therefore, is which of those two very different procedures 


with their commonalty to make politic and civil laws and ordinances for the better 
rule of the people in temporal and civil government’, Repressor, U, 454, cited in 
N. Doe, Fundamental Authority in late medieval English La ip, 13 nji. See also 
Doe, ‘Fifteenth-century concepts of law’, 270-5- . 

J In the following comparisons Fortescue presents a deliberatdy idea^jwcture 
of the form and procedure of the common law system, in order to nignhprt the 
gap between ideal and reality; having stated that there is a mechanism for reform, 

he now shows the extent to which it is needed. , 

- On civil law witness procedure, see W.W. Buckland, A Textbook of Roman Law 
frm Augustus to Justinian ed. P.G. Stein {3rd edn, Cambndp, 197& * 3 ^ 

6fa and A. Esmern, A History 0/Continental Criminal Procedure mtk special refer 

ence to France (London, 1914) , , ^ . u ., A 

* On the English system of trial by jury, see Pkcknett, Concise History, ch -4 and 
J.S. Cockburn and T.A. Green (eds). Twelve Good Men and True: The Cnrrmai 
Trial Jury in England 1200-1800 (Princeton, 19&8), esp.ch-4. 
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should be held to be more reasonable and effective for the discovery 
of the truth thus in doubt. For the law that can reveal it better and 
more certainly is superior in this respect to the law that is of less 
effect and virtue. Hence let us proceed thus in the examination of 
this matter.’ 


Chapter XXI 

Here are described the evils that come of a law 
which admits proof only by witnesses 

‘By the civil law, the party who has taken the affirmative in the 
joinder of issue ought to produce the witnesses, whom he shall 
name at his pleasure. But a negative cannot be proven, at least not 
directly, though it may be indirectly. He who cannot find, out of 
all the men he knows, two who are so Jacking in conscience and 
truth that, for fear, love, or advantage, they will contradict every 
truth, is deemed feeble indeed and of little diligence. These, then, 
the party can produce as witnesses in his cause. And if the other 
party wants to object to them or to their evidence, it does not always 
happen that they, their conduct, and their habits are known to he 
who wishes to object, so that such witnesses could be rejected on 
account of their depravity and viciousness. And since their state¬ 
ments are in the affirmative, they are not easily disproved by cir¬ 
cumstantial or other indirect evidence. 

Who, then, can live secure of himself or his own under such a 
law - a law that offers assistance to anyone hostile to him? And 
what two rogues are so heedless that they do not, before they are 
produced as witnesses, privately frame a likely story and account 
of the fact about which they are to be examined in court, and piece 
together all the details as they would have been if the story were 
true? “For the children of this world’*, said the Lord, “are more 

prudent than the children of light ,” m 

Thus the most wicked Jezebel brought forth two witnesses, sons 
of Belial, against Naboth in proceedings by which be lost his life, 
and Ahab his king took possession of his vineyard. So Susanna, 
a most chaste wife, would have been put to death for adultery by 


^ Luke i6;8. 

J06 1 Kings ai: 5-16. 
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the testimony of two old men, themselves judges, if the Lord had 
not miraculously freed her by means of an inconceivable prudence 
which of nature the youth did not have, being not yet advanced in 
years / 07 And if that same boy Daniel proved them false because of 
the variance in their depositions, who but the Lord alone could 
have known that they would differ so in their statements, since 
there was no legal obligation for them to remember under what 
kind of tree the alleged deed was done? For the witnesses of a 
crime are not supposed to notice every bush and other circumstance 
concerning the fact, if they have very little effect in aggravating or 
detecting the crime. But when those judges differed as to the species 
of the tree, their depositions were good for nothing, and their own 
words showed that they had been prevaricators of the truth, so 
that they deservedly incurred the penalty they had intended for the 
accused. 

You know well, most gracious Prince, that recently master John 
Fringe, after he had been active in priest’s orders for three years, 
was compelled to relinquish his holy orders and to consummate a 
marriage with a young woman to whom, according to the deposition 
of two rogues, he had previously been betrothed. Being convicted 
of the crime of conspiracy of treason against your highness, after 
having lived with her for fourteen years and having raised seven 
children, he confessed, at the moment of his death and in front of 
all the people, that those witnesses had been suborned and had 
given false testimony. /w The perversion of judgements by false wit¬ 
ness in this way, even under the best judges, is no news to you, 
nor is it unknown in the world, for this crime is, alas!, very often 

committed/ 


Chapter XXII 

See here the inhumanity of tortures 

‘The law of France, therefore, is not content to convict the accused 
in capital cases by witnesses, lest innocent blood be condemned by 
the testimony of liars. But that Uw prefers the accused to be racked 


W 

jflJ 


Daniel 13 (Vulgate). - 

The information on the case of John Fringe is decussed in 


Chrimes, Dt laudtims. 


163-5 
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with tortures until they themselves confess to their guiltthan to 
proceed by the deposition of witnesses who are often provoked to 
perjury by wicked passions and sometimes by the subornation of 
evil persons. By such craft and cunning, criminals and suspected 
criminals are afflicted with so many kinds of tortures in that king¬ 
dom that the pen shrinks from putting them into writing .” 0 

Some are stretched on racks, whereby their sinews are lacerated 
and their veins gush out streams of blood. The tendons and joints 
of some are sundered by divers suspended weights/” The mouths 
of others are gagged open while such a torrent of water is poured 
in that it swells their bellies to great mounds, and then, being 
pierced with a spit or a similar sharp instrument, the belly spouts 
water through the hole, as a whale, when it has taken in the sea 
along with the herrings and other small fish of the sea, spouts water 
to the height of a plum tree. The pen, alas! is ashamed to narrate 
the enormities of the tortures elaborated for this purpose. The 
number and variety of them can scarcely be noted on a large parch¬ 
ment. The civil laws themselves extort the truth by similar tortures 
in criminal cases where sufficient witnesses are lacking, and many 
realms do likewise. But who is so hardy that, having once passed 
through this atrocious torment, would not rather, though innocent, 
confess to every kind of crime, than submit again to the agony of 
torture already suffered, and prefer to die once, since death is the 
end of terrors, than to die so many times and to suffer hellish tor¬ 
ments more bitter than death? 




Hi? 




A rovil ordinance of .254 S»™ sanction to the use of tenure as part of the 
judicial procedure in France, see Esmein, Cmmenut Cnmwt Pronto* (London 

1914) 121-44. For details of the practice, see Dumont, Justice Cnmneik des 
Ductus de Lorraine et it Bar ( i vols., Nancy, 1848). 

As with much of Fortescue's comparison, these remarks on the use oftwwre 
are aimed at English consciences. The rack was known as the duke of Exeter s 
daughter 1 , the duke of Exeter being either Henry Holland (who was in l exile with 
Fortescue in Bar or his father John Holland, both prev.ously constablesoftfe 
Tower, see Coke's Institutes {1628) 3 - 35 . where it is abo s*d that the duke ot 
Exeter and the duke of Suffolk ‘intended to have brought in the cavil laws John 
Tiptoft, earl of Worcester and, from 1461 to 1467 I4 ^rj 

of flic Tower and of England, who was also accused. tL* to and 
Padua 1 , is, however, probably the chief target, see Mitchell, John Tsptofi, to and 
see also I Heath, Torture and EngM Uw. An Administrative and Legal History 

from the Plantagenets to the Steam (London, 1982) ch. 3, esp. 49 - 57 - 
Tte Zm cf torture was known as ‘strappado 1 m which the -enmw^ted 
pulky with his hands tied behind his back and was then released and 


lip U1L d |TU.m.J — —- - , . n 

jerked to a halt again, see Dumont, Justice Cnmnelte, 1, S3. 
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And, Prince, have you not heard of a certain criminal who, in 
the midst of such tortures as these, accused a worthy, honest, and 
faithful knight of treason to which he asserted they had together 
conspired, and who adhered to this story when released from the 
torment lest he should be put to torture again; but who neverthe¬ 
less, when agonised by his pain, he was weakened to the point of 
death, and had at last taken his viaticum, the body of Christ, then 
swore by that body and by the death that he believed he was straight 
away to suffer, that the knight had been unblemished and innocent 
of all that of which he had accused him; the pain, he said, that he 
had endured at the time of his accusation had been so atrocious 
that, rather than experience it again, he would accuse the same 
knight once more, and indeed would accuse his own father, albeit 
he was now come to the threshold of death, which he believed he 
could no longer escape* Nor, indeed, did he evade the death which 
he then feared, but was at length hanged, and at the moment of 
his death he cleared the knight of every crime with which he had 

defamed him. ;/ " 

Such confessions, alas! many other wretches make, not because 
of truth, but only because compelled by extreme torments. What 
certainty results from the confessions of people under such press¬ 
ure? And if some innocent man, not forgetful of his eternal salvation 
even in such a Babylonian furnace as this, praises the Lord like the 
three boy$, /j,J and will not he to the peril of his soul, so that the 
judge pronounces him innocent, does nor the judge by such a judge¬ 
ment declare himself guilty of inflicting all that cruelty and pain 
on an innocent man? O! how cruel is a law such that when it is 
unable to convict the innocent, it condemns the judge himself! 
Truly, such a practice is not to be called a law, but is rather a 
pathway to hell. O judge, in what school did you learn to be present 
whilst the accused suffers agonies? In fact, judgements on criminals 
ought to be carried out by base creatures, for the executors of them 
become infamous by that very deed, whereby they are rendered 
unfit for judicial status. For the Lord executes His judgements on 
the damned not by angels, but by demons. And, indeed, m 


This reference dates the work to 1+67-8 at the earliest, since it refers to the case 
of >hn Hawkins who, under torture, accused Sir Thomas In 

i +4 see Qtrimes, Dt hud,bus, 167; and Heath, Torture and English Law, S«- 5 *- 

1,3 Daniel 3. 
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purgatory it is not good angels but evil ones who torment the souls 
who are none the less predestined for glory. Those men are also 
malign through whom the Lord visits the wretched in this world 
with the evil of pain. For when God had said in III Kings, chapter 
xxii, “Who shall entice Ahab for me?”"' it was an evil spirit who 
answered, “I will be a lying spirit in the mouth of all his pro¬ 
phets .”" 5 For though the judgement that Ahab should be beguiled 
by a lie proceeded from the Lord, it was not fitting that a good 
spirit should carry into effect such a judgement, 

But perhaps the judge has said, “I have had no hand in these 
tortures”. Yet what is the difference between doing tbem with one’s 
own hands and being present at them, and aggravating what is done 
again and again by his command? It is the master of a ship who 
alone brings her into port, though by his command others ply the 
helm. I believe that the wound that wounds the conscience of a 
judge who inflicts such tortures will never heal, especially whilst 
he remembers the agonies of pain of a poor wretch so afflicted, 


Chapter XXIII . 

Here he shows how often the civil law is deficient 

in justice 

‘Furthermore, if a right of action in a cause accrues to a man out 
of contracts, torts, or title of inheritance, the plaintiff will fail m 
his case if there are no witnesses, or if the witnesses ate dead, unless 
he can prove his right by circumstantial evidence - which does not 
often happen. The same applies to actions concerning lordships and 
other possessions regulated by the civil law, and in all actions under 
the same law, plaintiffs are often non-suited for lack of evidence, 
so that scarcely one half are brought to the desired end. I doubt 
whether a law of this kind, which is so deficient in rendering justice 
to injured parties, is to be called just, since it is written in the same 
law that justice gives to everyone that which is his own which such 

a law as this does not/ 


114 I Kings 22:20. 

115 I Kings 22:21. 
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Chapter XXIV 

Here he teaches how counties are distinguished and 

sheriffs are chosen 

‘Its having now been explained how the civil laws instruct the judge 
as to the truth of a fact brought to trial, it remains to explain how 
the laws of England elicit the truth of such a fact. For, if the prin¬ 
ciples of the two laws are set alongside each other, their qualities 
will stand out more clearly, since, as Aristotle says, “Opposites 
placed in juxtaposition are more manifest. ” //6 But here, in the place 
of a preface in the manner of orators, it will be fitting to mention 
first some points, an understanding of which will clarify matters 
yet to be treated. Wherefore we proceed thus. 

The kingdom of England is distinguished into counties, as the 
kingdom of France is distinguished into bailiwicks, so that there is 
no place in England that is not within the body of some county. 
Counties also are divided into hundreds, which in some places are 
called wapentakes. Hundreds, again, are divided into vills, under 
which name boroughs and cities are included, for the boundaries 
of vills are not marked by walls, buildings or streets, but by the 
confines of fields, large tracts of lands, certain hamlets, and many 
other limits, such as watercourses, woods and wastelands, which it 
is not now necessary to designate, because there is scarcely any 
place in England that is not contained within tbe ambits of vills, 
though there are certain privileged places within vills which are not 
held to be part of those villsv tn 

Furthermore, in every county there is a certain single officer, 
called the king's sheriff, who, among other duties of his office, 
executes all commands and judgements of the king’s courts to be 
executed in his county; his office is annual, and he is not allowed 
to officiate after one year, nor may he resume the same office for 
two years following. This officer is chosen thus. Every year on the 
day after All Souls there meet in the king’s exchequer all his coun¬ 
sellors, as well the lords spiritual and temporal as all other justices, 


1J6 
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t&ritstes, 267, from Aristotle, Rhetoric, HI. ii 1405412-13. The Latin m Atctor- 
has ‘centrum rather than Fortescue’s ‘opposiia. 

PlucknetU Concise History, ch.i and B. Guenee, States and Rulers m kur 
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all the barons of the exchequer, the clerk of the rolls, and certain 
other officers, where all these, by common assent, nominate three 
knights or esquires of every county whom they think to be of better 
disposition and repute among the others of the county, and better 
fitted for the office of sheriff of the county; from these the king 
chooses one only, whom by his letters patent he constitutes sheriff 
of the county for which he is so chosen for the year following. But 
before he receives his letters, he shall swear upon God’s holy gos¬ 
pels that, among other things, he will exercise and perform his office 
during the whole year properly, faithfully, and impartially, and that 
he will accept nothing by colour or reason of his office from anyone 
but the king."* These matters having been premised, let us proceed 
to the examination of those which we seek to know about.’ 


Chapter XXV jj9 

How jurors ought to be chosen and sworn 

*As often as the parties in the courts of the king of England come 
to an issue of the plea upon a matter of fact, the justices write by 
means of a royal writ to the sheriff of the county in which the fact 
is supposed to have occurred, ordering him to cause to come before 
the same justices, on a certain day prescribed by them, twelve good 
and lawful men of the neighbourhood where the fact is alleged, who 
stand in no relation to either of the parties at issue, to declare upon 
their oaths whether the fact be such as one of those parties says or 


14 Edward III st.i, ch.y [Rot. Pari u) prescribed the method of selection and 
limited the holding of the office of sheriff to one year. 1 Richard II ch.io {Ret 
Pad Hi) forbade re-election within three years. Other regulatory statutes include 
4 Henry VI cLi and 8 Henry VI di.9 {Rot. Pari tv) but 23 Henry VI stated 
that previous legislation was not being observed, for example, in some cases 
people were holding office for ten years at a time. Sheriffs were cnical to the 
administration of local justice because it was they who executed writs and 
empanelled juries. Fortescue clearly knew of these abuses in the system as he 
was among the justices sent to investigate the circumstances surrounding the 
appointment of sheriffs m Lincolnshire in 1455^ The 
occasion which was critical of the King’s actions is printed m Chnmes, Dr tauOr 
tbu j, 170. Chrimes also prints the sheriff’s oath at 171. 

J,? The chapter headings here show clearly that this was not how things were, but 
how they ‘ought to be>. For the very many problems ashamed ffie admuii^ 
tration of Justice in the localities, see j.G Bellamy, Bastard Fndaltm and tke 
Uw, ch.i ‘Sheriffs, Justices and Juries’, 
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not, as the other party avers t m On the appointed day the sheriff 
shall return the said writ before the justices, together with a panel 
of the names of those whom he has summoned for the purpose. 
Either party can challenge these (if they come} by saying that the 
sheriff made the panel favourable to the other party, that is, of 
persons not altogether impartial. If this exception is found true by 
the oath of two of the men selected, by the justices, for this purpose 
from the panel, the panel shall then be quashed, and the justices 
shall write to the coroners of the same county ordering them to 
make a new panel. 

When this has been done, if that is similarly found to be faulty, 
it too shall be quashed; and then the justices shall choose two from 
among the clerks of the court, or others of the same county, who 
in the presence of the court shall on oath make an impartial panel, 
which shall be challenged by neither party. But when those thus 
empanelled come into court, either party can make an exception 
against any person among them (as he can in every case and every 
time when any of those on the panel, however empanelled, appears 
in court to swear upon the truth of an issue) by alleging that the 
empanelled person is related by blood or affinity to the other party 
or connected with him by friendship of any sort, and that he is not 
an impartial person for showing the truth between them. 

Of these exceptions there are so many kinds and varieties that it 
is impossible to explain them in this short speech.' 2 ' If any of these 
are found to be true, then he against whom the exception is taken 
shall not be sworn, but his name shall be cancelled from the panel 
So also shall it be done with all the names on the panel until there 
are sworn twelve of them, so impartial that neither party has any 
matter of exception or accusation against them. But of those twelve 
at least four shall be of the hundred in which the vill is situated 
wherein the fact at issue is alleged to have occurred; and each of 
the jurors shall have lands or rents for the term of his life to the 
value of at least forty' shillings a year. And this procedure is 


™ 12 Edward III ch.n (Rot. Pari n} was supposed to regulate the empanelling of 
iurors but the whole svstem was subject to massive abuses Bellamy (Bastard 
Feudalism and the Lav, 9) states that the two types of criminal jury were patticu- 
larlv at risk at this time from novel civil law influences. 

Lr a discussion and examples of exceptions, sec Plucknett, Ometst History, 
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observed in all actions and causes, criminal, real, and personal, 
unless the damage or debt in personal actions does not exceed forty 
marks of English money, because in such cases jurors are not 
required to be able to expend so much. They shall nevertheless 
have lands or rents to a competent value at the discretion of the 
justices, otherwise they shall not be sworn, lest through their 
hunger and poverty they may be easily corrupted or suborned. 
And if through such exceptions so many names of jurors are can¬ 
celled from the panel that a sufficient number does not remain to 
make the jury, then the sheriff shall be commanded by a royal writ 
to appoint more jurors, which is often done lest the inquisition of 
truth of the issue of the plea shall not remain for lack of jurors. 
And this is the form in which jurors and inquisitors of truth of this 
kind ought to be chosen and sworn in the king’s court. Now it 
remains for us to enquire how they ought to be charged and 
informed for their stating of the truth . 1 


Chapter XXVI 

How jurors ought to be informed by evidence and 

witnesses 

Twelve good and lawful men, neither suspected by nor hostile to 
either party, but neighbours to them, having at length been sworn 
in the form aforesaid, and having as aforesaid sufficient possessions 
over and above moveables with which to maintain their status, the 
whole record and process of the plea pending between the parties 
shall be read to them by the court in English, and the issue of the 
plea, the truth of which they are to certify to the court, shall be 
clearly explained to them. Thereupon, each party, either by himselt 
or by his counsel, shall declare and explain to these jurors in the 
presence of the court, all and singular witnesses whom he desires 
to produce for his own case. These witnesses, charged by the jus- 


iii 


Subornation refers to the shores of embracery (bribing M ■*> fetoomg 
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tices, shall testify on God’s holy gospels all they know concerning 
the truth of the issue about which the parties contend. And if need 
be, the witnesses shall be separated until they have deposed all they 
wish, so that the evidence of one of them shall not inform or induce 
another to testify in the same manner. 

All this having been done, the jurors shall then confer together 
at their pleasure as to the truth of the issue, deliberating as much 
as they wish in the custody of the ministers of the court, in a place 
assigned to them for the purpose, lest in the meantime anyone 
should suborn them. Then they shall return into court, and certify 
to the justices the truth of the issue just joined, in the presence of 
the parties, if they desire to be present, particularly the plaintiff. 
The statement of the jurors is called by the laws of England a 
‘verdict’. Then, according to the tenor of the verdict, the justices 
shall render and formulate their judgement, Nevertheless, if the 
other party, against whom the verdict has been brought, holds him¬ 
self unjustly aggrieved by it, that party may sue out a writ of attaint 
against the jury and the party who obtained the verdict. In virtue 
of this writ, if it shall be found (by the oath of twenty-four men 
returned, chosen, and sworn in the form aforesaid, but having much 
greater patrimony than the first jurors) that those first jurors made 
a false oath, then the bodies of those jurors shall be committed to 
the prison of the lord king; their goods confiscated, and all their 
possessions seized into the king’s hand; their houses and buildings 
demolished, their woods cut down, their meadows ploughed up, 
and they themselves shall henceforth be infamous, and their testi¬ 
mony as to the truth shall nowhere be accepted. The party who 
failed in the earlier trial shall then be restored to all that he lost on 
that occasion Who, then, even if he be unmindful of the safety 
of his soul, will not, having been sworn, speak the truth, in fear of 
so great a penalty and in shame of such deep infamy? And if per¬ 
chance one amongst them does not hesitate to be so prodigal o 
his honour, yet some among so many jurors will not neglect their 
reputation nor suffer their goods and possessions to be distrained 
on account of his guiltiness. 

Now, is not this procedure for revealing the truth better and 
more effective than the process which the civil laws devise. Here 
w j 5 Henry VI ch.5 {Rot. Pari iv) and see Bellamy, Bastard Feudalist* and the 

Law* 29. 
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none lose their case or right through the death or lack of witnesses; 
here no unknown witnesses are produced - no unreliable hirelings, 
paupers, vagrants, nor any whose condition and cunning is 
unknown. These ‘witnesses’ are neighbours, able to live of their 
own, sound in repute and fair-minded, not brought into court by 
either party, but chosen by a respectable and impartial officer, and 
compelled to come before the judge. These know all that the wit¬ 
nesses admit in their depositions, and they know the constancy, 
inconstancy, and repute of the witnesses brought forward. What 
more? Truly, nothing is omitted that can discover the truth of the 
question in dispute; nothing, provided it be within human appre¬ 
hension, can be concealed from or unknown to such jurors. 


Chapter XXVII 

Here he shows how criminal cases are determined 

in England 


‘But it is now very necessary to enquire how the laws of England 
examine the truth in criminal cases, so that the form of the laws 
being clearly apprehended, we can know for certain which more 
effectively reveals the hidden truth. If any suspected person in Eng 
land, accused of felony or treason, denies his crime before the jus¬ 
tices, the sheriff of the county where the deed was done shall cause 
to come before those judges twenty-four good and lawful men of 
the neighbourhood of the vill where the deed was done, who are 
related to the accused by no affinity, and each of whom has a hun¬ 
dred shillings of land or rents,to certify to the judges as to the 
truth of that crime. AH this having been done, the accused man can 
challenge them in the form described above as that which ought to 
be used in real actions. And further, the accused can challenge, in 
favour of his own life, the thirty^five men most feared by him, who 
at his challenge shall be cancelled from the panel, or marked by 
signs so that, to use the language of the law, they shall not pass 
upon him, even though he knows no cause to give for his exception 

and challenge/"' 


Ch rimes (Be UMk, 176-7) «*■=• this f‘ hcr * ™t“"£ 
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Who, then, in England can die unjustly for a crime, when he can 
have so many aids in favour of his life, and none save his neigh¬ 
bours, good and faithful men, against whom he has no manner of 
exception, can condemn him? I should, indeed, prefer twenty guilty 
men to escape death through mercy, than one innocent to be con¬ 
demned unjustly- Nevertheless, it cannot be supposed that a suspect 
accused in this form can escape punishment, when his life and 
habits would thereafter be a terror to them who acquitted him of 
his crime* In this process nothing is cruel, nothing inhuman; an 
innocent man cannot suffer in body or members, Hence he will not 
fear the calumny of his enemies because he will not be tortured at 
their pleasure. Under this law, therefore, life is quiet and secure. 
Judge, therefore, O excellent Prince, which of these laws would be 
the best choice for you, if you hoped to live a private life.’ /:(i 


Chapter XXVIfI 

The Prince concedes that the laws of England are 
more desirable to the subjects than the civil laws in 
the case already discussed 

The Prince replies, ‘I see no difficulty, Chancellor, to make one 
hesitate or waver in the choice which you put to me. For who would 
not choose to live under a law which makes it possible to live a 
secure life, rather than under such a law which always renders him 
weak and defenceless against the savagery of all his enemies? Indeed 
that man cannot be safe in body or goods, whom his enemy can in 
every cause convict by two, even unknown witnesses, chosen and 
brought forward by him. And even if he is not condemned to death 
by their evidence, yet he who escapes death is not much better off, 
considering the contraction of his sinews and limbs, and the chronic 
weakness of his body. Indeed, the cunning of an enemy can pursue 
with such danger a man who lives under the law which you have 
just described. But witnesses cannot work such evil when they make 
their deposition in the presence of twelve trustworthy men of the 
neighbourhood in which the fact in question occurred, knowing the 


This is not, as wt have seen, - choice that he redly has, but if he were to live 
a private life he muld chew it; this is the idea of do onto others as you would 

be done unto. 
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circumstances and also the habits of the witnesses, especially if they 
are neighbours and cannot but know if they are worthy of credence, 
for whatever is done by or among their neighbours cannot be 
entirely hidden from all those twelve jurors. For example, I myself 
know more certainly what is now done in England than what has 
been done here in Bar where I at present reside . 127 Nor do I think 
it possible for that which is done, near his home, even with some 
secrecy, to escape the notice of an honest man. But still I wonder 
verv much why this law of England, so fitting and so desirable, is 
not common to all the world , 1 


Chapter XXIX 

Why inquisitions are not held by twelve sworn men 
in other kingdoms as in England 

The Chancellor: ‘You were a youth when you left England, Prince, 
so that the nature and quality of that land are unknown to you, but 
if you had known them, and had compared the products and charac¬ 
ter of other countries with them, you would not wonder at those 
things that puzzle you now, England is indeed so fertile that, com¬ 
pared area to area, it surpasses almost all other lands in the abun¬ 
dance of its produced It is productive of its own accord, scarcely 
aided by man's labour, for its fields, plains, glades, and groves 
abound in vegetation with such richness that they often yield more 
fruits to their owners uncultivated than ploughed lands, though 
those are also very fertile in crops and corn. 

Moreover, in that land, pastures are enclosed with ditches and 
hedges and planted over with trees, by which the flocks and herds 
are protected from the wind and the sun s heat and most of them 
are irrigated, so that the animals, shut in their pens, do not need 
watching by day or by night. For in that land there are neither 
wolves, bears, nor lions, so the sheep lie by night in the fields with¬ 
out guard in their cotes and folds, whereby their lands are fertilised. 
Hence, the men of that land are not very much burdened with the 


m 
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sweat of labour, so that they live more spiritually, as the ancient 
fathers did, who preferred to tend flocks rather than to distract their 
peace of mind with the cares of agriculture. For this reason the 
men of that land are made more apt and disposed to investigate 
causes which require searching examination than men who, 
immersed in agricultural work, have contracted a rusticity of mind 
from familiarity with the soil 

Again, that land is so well stocked and replete with possessors 
of land and fields that in it no hamlet, however small, can be found 
in which there is no knight, esquire, or householder of the sort 
commonly called a franklin, well-off in possessions; nor numerous 
other free tenants, and many yeomen, sufficient in patrimony to 
make a jury in the form described above. 

Furthermore, there are various yeomen in that country who can 
spend more than six hundred scutes a year , JJ9 so that juries in that 
country are often made up, especially in important causes, of 
knights, esquires, and others, whose possessions exceed two thou¬ 
sand scutes a year in total. Hence it is unthinkable that such men 
could be suborned or be willing to perjure themselves, not only 
because of their fear of God, but also because of their honour, and 
the scandal which would ensue, and because of the harm they would 
do their heirs through their infamy. Not any other kingdoms of the 
world, king’s son, are disposed and inhabited like this. For although 
in them there are men of great power, great wealth and possessions, 
vet not one of them lives close to another, as so many do in England, 
nor does so great an abundance of heirs and possessors of lands 

exist as is to be found there. 

For in those other countries in scarcely a single town can one 
man be found sufficient in his patrimony to serve on a jury. For, 
outside cities and walled towns, it is rare for any except nobles to 
be found who are possessors of fields or other immovables. There, 
again, the nobles do not have an abundance of pastures, and it is 
not compatible with their status to cultivate vineyards or to put 
hands to a plough, though the substance of their possessions con¬ 
sists in vineyards and arable, except only meadows adjoining large 
rivers and woods, the pasture of which is common to their tenants 

and neighbours. 

Scute probably refers to the French gold coins called ecus Si* scutes ^ero equiv¬ 
alent to one pound sterling. 
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How, then, can a jury be made up in such regions from among 
twelve honest men of the neighbourhood where the fact is brought 
into trial, when those who are divided by such great distance cannot 
be deemed neighbours? Indeed, the twelve jurors there will he very 
remote from the fact, after the accused in those regions has chal¬ 
lenged, without cause shown, the thirty-five nearer ones. Thus it 
would be necessary in those countries to make a jury either of per¬ 
sons so remote from the fact in dispute that they do not know the 
truth about it, or of paupers who have neither shame of being infa¬ 
mous nor fear of the loss of their goods, since they have none, and 
are also blinded by rustic ignorance so that they cannot clearly per¬ 
ceive the truth. 

*Do not wonder, therefore, Prince, if the law by which the truth 
is sought in England is not common to other nations, for they 
cannot, like England, make adequate and similar juries.’ 


Chapter XXX 

The Prince here commends the laws of England in 
respect of their procedure by juries 

Then the Prince says, Though we have said that comparisons are 
odious, nevertheless the civil law in the comparison made by you 
is delivered from all blame, because, though you have preferred the 
law' of England to it, yet it does not deserve odium, since you have 
not disparaged it or its makers, but have shown only that the land 
where it rules is the cause of its not eliciting the truth in disputes 
by as good a procedure as the law of England does. We cannot 
dispute that the law of England is, indeed, in the case now dis¬ 
cussed, more suitable for that realm than the civil law and we have 
no desire to exchange it for the civil law. Yet still this superiority 
of the law of England does not spring from the defects of the other 
law, but is caused only by the fertility of England. 


Chapter XXXI 

The Prince is uncertain as to whether procedure by 
jury is repugnant to divine law 

‘But, Chancellor, though the form in which the laws of England 
reveal the truth in disputes pleases us not a little, yet we are rather 
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doubtful whether that method is repugnant to holy scripture or not. 
For the Lord said to the Pharisees, John, chapter viii, “It is written 
in your law that the testimony of two men is true”/ J(? and approving 
this, the Lord said, “I am one who bears witness of myself, and 
the Father that sent me bears witness of Since the Pharisees 

were Jews, to say that it is written in your law is to say that it is 
written in the law of Moses, which was given by the Lord through 
Moses to the children of Israel. Hence to be contrary to this law 
is to break the divine law, and hence it follows that the law of 
England, if it differs from this law, differs from the divine law, to 
which resistance is not permissible. It is also written, Matthew, 
chapter xviii, that the Lord, speaking of fraternal correction, among 
other things said, “If your brother will not hear you, take with you 
one or two more, that in the mouth of two or three every word 
may be established If in the mouth of two or three the Lord 
will establish every word, we seek without reason the verdict of 
more men in disputes. For no one can lay a better or other foun¬ 
dation than our Lord has laid. These are the matters, Chancellor, 
that somewhat disquiet me in the procedure of proof in the law of 
England, Therefore, I desire to know your answer to them.’ 


Chapter XXXII 

Here he shows that procedure by juries is not 
repugnant to divine law 

The Chancellor: The laws of England, Prince, are not contrary to 
these things which trouble you, though, in some measure, they elicit 
otherwise the truth in disputes* How does that law of a general 
council prejudice the testimony of two men, when it forbids the 
conviction of cardinals for crimes except by the deposition of twelve 
witnesses?^ If the witness of two is true, a fortiori the testimony 
of twelve ought to be judged true; as a principle of the civil taw 
says, the greater always contains in itself the lesser. The amount of 


' Jft John 8:17. 

John 8:18. 

131 Matthew 18:16. 

nT This is inaccurate Grarian on c. 1: n, q-4 
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his expenditure in caring for the wounded man was promised to 
the innkeeper, if it were more than the two pence he received.^ 
Shall not a man who strives to prove he was absent for the time of 
the crime attributed to him produce more than two or three wit¬ 
nesses, when his accuser has proved or is prepared to prove his 
presence by two or three witnesses? Thus whosoever tries to convict 
witnesses of perjury must produce many more than these, for the 
testimony of two or three men will not always be judged true. /JJ 
But that law is to be understood to mean that the truth in disputes 
ought not to be ascertained by witnesses fewer than two in number, 
as appears from Bernard, Liber Extra de iestimomo, cap . licet in 
Glossa ordinaria, where he marks out various cases in which it is 
necessary, by the laws, to produce more than three witnesses, 
namelv, in some of them five and in others seven. 

Again, the laws of England certainly affirm that the truth may 
be proved by two witnesses, when it is not otherwise made known. 
For if anything is done on the high sea outside of the body of any 
county of the realm, which is afterwards brought to trial before the 
admiral of England, it ought, by the rules of the laws of England, 
to be proved by witnesses.' 57 The same procedure is customary 
before the constable and marshal of England, in cases concerning 
a fact occurring in another realm, if cognisance of it pertains to the 
jurisdiction of the court of the constable; 75 * also in courts of certain 
liberties in England, which proceed by the law merchant, contracts 
among merchants made outside the realm are proved by witnesses. 
This is because in these cases neighbours, by whose oath juries of 
twelve men can be made, are not to be found, as is customary in 
contracts and other cases arising in the kingdom of England. Simi¬ 
larly if a charter, in which witnesses are named, is brought into the 
king's court, there will be process against those witnesses, and they 
also will declare on oath at the same time as twelve jurors, whether 
the charter is the deed of him whose it is alleged to be, or not. 

Hence the law of England does not condemn the law by which 
the truth is obtained from witnesses, especially when necessity 
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requires it, because the laws of England themselves do the same 
not only in the cases noted, but also in certain others which need 
not be mentioned here. But that law never determines by witnesses 
alone a cause which cm be decided by a jury of twelve men, since 
this is a better and more effective method for eliciting the truth 
than the method of any other law in the world, and further removed 
from the danger of corruption and subornation. Nor can this form 
of procedure ruin any cause through lack of witnesses; nor can the 
attestation of witnesses, if there were any, fail to have its due effect; 
nor can twelve men of this sort be perjured, when they are most 
severely punished for their crime, and the party aggrieved by their 
deposition still has his due remedy. These things are not done at 
the will and dictate of strange or unknown men, but by the oath 
of honest men worthy of credit, neighbours, whom the parties have 
no cause to challenge, and whose verdict they have no cause to 
distrust. 

O! what horrible and detestable diversity often ensues from the 
method of proceeding by the deposition of witnesses! Will not 
anyone whc contracts a clandestine marriage, and afterwards 
betroths himself before witnesses to another woman, be compelled 
in the contentious court to consummate that marriage; and after¬ 
wards be adjudged in the penitential court to cohabit with the first 
woman, if be be duly required; and will he not be obliged to do 
penance every time he deliberately cohabits with the other woman, 
even though in both courts the judge shall be one and the same 
man? Is it not in this case, as is written in Job, that “Leviathan s 
testicles are perplexed” V 39 Alas! they are indeed perplexed, for 
thenceforth he shall cohabit with neither woman nor contract with 
another, without prosecution in the courts of contention and of 
penance. Such an evil, inconvenience, and diversity cannot possibly 
happen in' any case by the method and form of the procedure of 
the law of England, even if Leviathan himself were moved to bring 
it about. Do you not see now, most excellent Prince, that the more 
you criticise the laws of England, the more they shine?’ 


This is an inaccurate tendering of Job 40:17 which slates ‘the sinej« ofhb 
tides are perplexed’ and which refers not to Leviathan, but to Behemoth. 
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Chapter XXXIII 

Why certain kings of England were not pleased with 

their laws 

do see\ the Prince says, 'and 1 consider that they excel among 
al! the other laws of the whole world in the case which you have 
now explained. But we have heard that some of my ancestors, the 
kings of England, were little pleased with their laws, and strove to 
introduce the civil laws into the government of England, and tried 
to repudiate the laws of the land"* I am indeed extremely surprised 
at their counsel. 1 


Chapter XXXIV 

Here the Chancellor shows the reason for the matter 

which the Prince queries 

The Chancellor: ‘You would not wonder, Prince, if you considered 
with an alert mind the cause of this attempt. For you have already 
heard how among the civil laws there is a famous sentence, maxim 
or rule, which runs like this, “What pleased the prince has the force 
of law.”" 7 The laws of England do not sanction any such maxim, 
since the king of that land rules his people not only royally but also 
politically, and so he is bound by oath at his coronation to the 
observance of his law m This, certain kings of England bore hardly, 
thinking themselves therefore not free to rule over their subjects as 
the kings ruling only royally do, who regulate their people by the 
civil law, and especially by the aforesaid maxim of that law, so that 
they change laws at their pleasure, make new ones, inflict punish¬ 
ments, and impose burdens on their subjects, and also determine 
suits of parties at their own will and when they wish. 


Mi 


Hi 
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den’s note on this states ‘I confess here I understand him not . Whattapof 
gland ever desired the civil laws of Rome?’, ‘Notre upon S " J ohn 
be Uiutibus legion Anglu (London, 1616), fo 41. See J.H. Baker, The Reports 
Sir lohti Speiman ral n. Introduction. 

r regia found in CIC including: hmutn 1, 6, and Digit M, 4, i- 

is is a reference to the fourth clause of the coronation osch, added in 130S, 
which the kin g swears to keep the laws and customs whichdung; and peopk 
11 have chosen (elegeril)\ see P.E. Schramm, A H,story of she Engl.sk Coron- 
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Hence those ancestors of yours endeavoured to throw off this 
political yoke, in order thus to rule only royally over their subject 
people, or rather to rage unchecked, not heeding that the power of 
the two kings is equal, as is shown in the aforesaid treatise Of the 
Nature of the Law of Nature nor heeding that it is nor a yoke 
but a liberty to rule people politically, and the greatest security' not 
only to the people but also to the king himself, and no small allevi¬ 
ation of his care. 

In order that these things may appear more clearly to you, consult 
your experience of both governments; begin with the results of only 
royal government, such as that with which the king of France rules 
his subjects; then examine the practical effect of the royal and politi¬ 
cal government, such as that with which the king of England rules 
over his subject people/ 

Chapter XXXV 

The evil things that come from only royal 
government in the kingdom of France 

‘Remember, most admirable Prince, that you saw, whilst you were 
travelling, how rich in produce the villages and towns of the king¬ 
dom of France are. But they are so burdened by the king of that 
land’s men-at-arms and their horses, that you could be entertained 
in scarcely any of them except the great towns. There you learned 
from the inhabitants that those men, though they might be quar¬ 
tered in one village for a month or two, paid, or wished to pay, 
absolutely nothing for the expenses of themselves and their horses, 
and, what is worse, they compelled the inhabitants of the villages 
and towns on which they descended to supply them at their own 
charges with wines, meats, and other things that they required, and 
to obtain from neighbouring villages more expensive necessities 
than they found there. And if any declined to do so, they were 
quickly compelled through cudgelling to do it at once. Then these 
men, having consumed the victuals, fuel and fodder for their horses 
in one village, hastened to another, to lay it waste in the same 
manner, paying not a penny for any of their own necessaries nor 


in 

144 


the Nature of the Law of Nature, i. **vi, see Appendix A, below ltf- 
th this and die following chapter, of The Governance, ch. 3 notes, 87-90. 
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those of their concubines, whom they always carried with them in 
great numbers, nor for shoes, hose, or other items of the same sort, 
even to the smallest strap; on the contrary, they made the inhabi¬ 
tants of the villages where they stayed pay all their expenses of 
every kind, This is done in every village and unwalled town in the 
whole of that country, so that there is not one small town which is 
free from this calamity, and which is not plundered by this abomin¬ 
able extortion once or twice a year. 

Moreover, the king does not suffer anyone of his realm to eat 
salt, unless he buys it from the king himself at a price fixed by his 
pleasure alone. And if any poor man prefers to eat without salt 
rather than buy it at excessive price, he is soon compelled to buy 
as much salt at the king's price as is proportionate to the number 
of persons he supports in his home. Furthermore, all the inhabitants 
of that realm give to their king every year a quarter of all the wines 
that accrue to them, and every innkeeper a fourth penny of the 
price of the wines that he sells; and yet again all villages and towns 
pay to the king annually huge sums assessed on them for the wages 
of men-at-arms, so that the king’s troops, which are always very 
numerous, are kept in wages every year by the poor of the villages, 
towns, and cities of the realm. In addition, each village always main¬ 
tains at least two archers, and some more, sufficiently accoutred 
and equipped to serve the king in his wars as often as it pleases 
him to summon them, which he frequently does. Notwithstanding 
all these, other very heavy tallages are levied to the use of the king 
every year, on every village of the realm, from which they are 

relieved in not a single year. 

Exasperated by these and other calamities, the people live in no 
little misery. They drink water daily, tasting no other drink except 
at solemn feasts. They wear frocks or tabards of canvas like sack¬ 
cloth. They do not use woollens, except of the cheapest sort, and 
that only in their shirts under their frocks, and wear no hose, unless 
to the knees, exposing the rest of their shins. Their women are 
barefooted except on feast days; the men and women eat no flesh, 
except bacon lard, with which they fatten their pottage in the small¬ 
est quantity. They do not taste other meats, roast or boiled, except 
occasionally the offal and heads of animals killed for the nob es and 
merchants. On the contrary, the men-at-arms eat their poultry, so 
that they are left with scarcely their eggs for themselves to eat as 
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a rare delicacy. And if anyone grows in wealth at any time, and is 
reputed rich among the others, he is at cnce assessed for the king’s 
subsidy more than his neighbours, so that he is soon levelled to 
their poverty. This, unless I am mistaken, is the condition of the 
estate of the common folk in that region; yet the nobles are not 
thus oppressed with exactions. 

But if any one of them is accused of crime, even by his enemies, 
he is not always called before an ordinary judge. But it often appears 
that he is examined in the prince’s chamber or other private place, 
indeed sometimes only by messengers, and as soon as he is adjudged 
to be guilty, on the information of others and according to the king’s 
conscience, he is thrust into a sack without any form of trial, and 
is thrown by the ministers of the provosts of the marshals into the 
river at night and drowned/^ You have heard that a great many 
more men die in this way than stand convicted by due process of 
law. But still, what pleases the prince has the force of law, according 
to the civil laws. You have heard of other similar enormities, and 
of others worse, whilst you have been resident in France and near 
that realm - perpetrated in detestable and damnable fashion, by 
colour of no law but this. To detail these would be to prolong our 
dialogue too much. 

Now let us consider what the effect of the political and royal 
law, which certain of your ancestors tried to exchange for the civil 
law’ has brought about in the kingdom of England; so that, 
instructed by a knowledge of both laws, you will be able to decide 
from their effects which seems to you more worthy to be chosen; 
for Aristotle says, as was mentioned above, “Opposites placed m 
juxtaposition are more manifest”.*^ 


Chapter XXXVI 

The good things that come from the political and 
royal government in the kingdom of England 

‘In the realm of England, no one billets himself in another’s house 
against its master’s will, unless in public hostelries, where even so 
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he will pay in full for all that he has expended there, before his 
departure/* 7 Nor does anyone take with impunity the goods of 
another without the permission of the proprietor of them; nor, in 
that realm, is anyone hindered from providing himself with salt or 
any goods whatever, at his own pleasure and of any vendor. The 
king, indeed, may, by his officers, take necessaries for his household, 
at a reasonable price to be assessed at the discretion of the constables 
of the villages, without the owners' permission. But none the less 
he is obliged by his own laws to pay this price out of hand or at a 
day fixed by the greater officers of his household, because by those 
laws he cannot despoil any of his subjects of their goods without 
due satisfaction for them."* Nor can the king there, by himself or 
by his ministers, impose tallages, subsidies, or any other burdens 
whatever on his subjects, nor change their laws, nor make new ones, 
without the concession or assent of his whole realm expressed in 
his parliament/* 9 

Hence every inhabitant of that realm uses at his own pleasure 
the fruits which his land yields, the produce of his cattle, and all 
the emoluments which he gains, whether by his own industry or 
that of others, from land and sea, hindered by the injuries and 
rapine of none, without obtaining at least due amends. Hence the 
inhabitants of that land are rich, abounding in gold and silver and 
all the necessaries of life. They do not drink water, except those 
who sometimes abstain from other drinks by way of devotional or 
penitential zeal. They eat every kind of flesh and fisb in abundance, 
with which their land is not meanly stocked, They wear good wool¬ 
len clothes; they have abundant bedding (which is woollen like the 
rest of their furnishings) in all their houses, and are rich in all 
household goods and agricultural equipment, and in all that is 
requisite for a quiet and happy life, according to their estate. They 
are not brought to trial except before the ordinary judges, where 
they are treated justly according to the law of the land. Nor are 
they examined or impleaded in respect of their chattels, or pos- 


w On billeting, see W.S. McKechnie, Magna Carta (2nd edn, New Yott), 33 2 3 
On purveyance, see McKechnit, Magna Carta , (2nd edn, New York) 339^32, 

?207^£V Tallow Hen Qmcedendo in which consent to ullage was required from 
‘archbishops, bishops and other prelates, earls, barons, knights1 burgesses and 
other free men', H. RothWl (cd ) s English Historical Documents (London, 1975), 

vol.lll, 48b' 
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sessions, nor arrested for crime of whatever magnitude and enor¬ 
mity, except according to the laws of that land and before the afore¬ 
said judges. 

These are the fruits which the political and royal government 
yields. Front these things the practical effects of that law, which 
certain of your ancestors tried to cast aside, are dear to you. Above 
all, also, the effects of that other law appear to you, which they 
tried, with so much zeal, to introduce in place of that law. And this 
is so that by their fruits you shall know them. Was it not ambition, 
lust, licence, which your said ancestors preferred to the good of 
the realm, that incited them to this exchange? Consider, therefore, 
excellent Prince, other matters that follow/ 


Chapter XXXVII 

The combination of the merits of both governments 

‘St Thomas, in the book which he wrote for the king of Cyprus, 
On Princely Government , says that “the king is given for the sake 
of the kingdom and not the kingdom for the sake of the king/’ 
Hence, all the power of a king ought to be applied to the good of 
his realm, which in effect consists in the defence of it against 
invasions by foreigners, and in the protection of the inhabitants of 
the realm and their goods from injuries and rapine by the native 
population. Therefore, a king who cannot achieve these things is 
necessarily to be adjudged impotent. But if he is so overcome by 
his own passions or by such poverty that he cannot keep his hands 
from despoiling his subjects, so that he impoverishes them, and 
does not allow them to live and be supported by their own goods, 
how much more impotent then is he to be judged than if he did 
not suffice to defend them against the injuries of others? Indeed, 
such a king ought to be called not only impotent, but also impotence 
itself, and he cannot be deemed free, being fettered with such heavy 
bonds of impotence/ 5 ' On the other hand, a king is free and 


Only the first boot and the first four chapteis of the second book of On 
Government are now thought to have been written by Aquinas; it was continued 
by Ptolemy of Lucea, known as pseudo-Aquinas, This is * 

Aquinas, De Repmine Prinvpum, in. xi. Portescue also used th l5 in On the Nature 

of the Law of Nature, t. xxv and Governance, ch. 5 . 

ISI Sec n. 88, above p. 24. 
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powerful who is able to defend his own people against enemies alien 
and native, and also their goods and property, not only against the 
rapine of their neighbours and fellow-citizens, but against his own 
oppression and plunder, even though his own passions and necessi¬ 
ties struggle for the contrary. For who can be freer and more power- 
ful than he who is able to vanquish not only others but also himself? 
The king ruling his people politically can and always does do tbis. JJj? 
Hence, Prince, it is evident to you, from the practical effects, that 
your ancestors, who sought to cast aside political government, not 
only could not have obtained, as they wished, a greater power than 
they had, but would have exposed their own welfare, and the wel¬ 
fare of their realm, to greater risk and danger. 

Yet these things, which, as seen in their practical effects, seem 
to reproach the power of the king ruling only royally, do not spring 
from a defect in the law but from the carelessness and negligence 
of such governance. So that those powers are not inferior in dignity 
to that of the king regulating politically. Both are equal in power, 
as I have clearly shown in the treatise Of the Nature of the Law of 
Nature before mentioned.'^ But all these matters now discussed 
show very clearly that the power of the king ruling royally is more 
difficult to exercise, and less secure for himself and his people, so 
that it would be undesirable for a prudent king to exchange a politi¬ 
cal government for an only royal one. Hence the aforementioned 
St Thomas is deemed to wish that all realms of the earth were ruled 

politically. 1 '* 


Chapter XXXVIII 
An interpellation by the Prince 

Then the Prince says, ‘I beg you, Chancellor, to excuse my having 
compelled you, by my questions, to digress so far from your prop¬ 
osition. For what I have noted from the occasion is very useful to 
me,^ though it has kept you hack awhile from your intended goal, 


‘Self-restraint* is prodded by the law. 
tSJ On the N&turt of th* sec Appendii A 

. A I\ 1 .. I. ^ .— ■ 1 iri 
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Aquinas, On Princely Government, i. vj. 

" s The Prince has learned that he has no chtna; the purposederive for 
to show the Prince that he must choose to will what is good and effective for 

justice in England - a reformed ‘dominium politicum et regale . 
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io which I beg you to hasten move quickly; and first, inform me, 
as you promised and began, of some other cases in w hich the judge¬ 
ments of the laws of England and the civil laws differ. 1 


Chapter XXXIX 

A second case in which the civil laws and the laws 
of England differ in their judgements 

The Chancellor: ‘I will try, Prince, to show you, as you ask, certain 
other cases in which the aforesaid laws differ. But, indeed, I will 
leave the question of which of these laws is superior in its judge¬ 
ments not to my decision, but to yours. 

The civil law legitimates children bom before matrimony as well 
as after, and causes them to succeed to the parental inheritance/** 
But the law of the English does not allow children bom out of 
wedlock to succeed, proclaiming them merely natural and not legit¬ 
imate/ 57 The civilians extol their law in this point, because they 
say that thereby the sin, through which otherwise the souls of the 
two parties would perish, is absolved by the sacrament of marriage. 
They also say that it is to be presumed that the parties contracted 
in their first intercourse to do that which subsequent marriage 
manifests. The Church also holds such offspring to be legitimate. 
These, unless I am mistaken, are the three principal arguments by 
which they approve and defend their law. 

These are answered by those learned in the law of England thus; 
in the first place they say that the sin of the first intercourse in 
such a case is not purged by subsequent marriage, though the pun¬ 
ishment of the offenders is deservedly mitigated in some measure. 
They say, also, that these sinners repent by so much the less, the 
more they consider the laws favourable to such transgressors. By 
such a consideration they are rendered all the more disposed to 
commit the sin, and thereby neglect the commands not only of God 
but also of the Church. So this law not only participates in the guilt 
of the offenders, but also deviates from the very nature of a good 
law since law is a holy sanction commanding what is honest and 


Institutes i,10.13; C/C, Code 5.37. 8,10 and 11. 
of Roman Law (Amsterdam, 1976)1 eh. xxxlx. 
lif Stature of Merton 1237. 
iS3 Tanta est wj, C/C, Code 6.1.4, 17 - 


See J.A.C. Thomas, A Textbook 
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forbidding the contrary;'™ for this law does not forbid but rather 
invites wavering minds to do dishonest acts. 

Nor can this law be defended by the fact that the Church holds 
such offspring as legitimate. For that tender mother gives dispen¬ 
sation in many things which she does not allow to be done; for the 
Apostle relaxed the bridle of virginity by way of dispensation, 
though he was unwilling to counsel such acts, because he wished 
that all, like himself, should remain virgins . m Far be it from such 
a mother to withhold her affection from her sons in these cases, 
when, urged by the encouragement of this civil law, they often fall 
into sin. And the Church understands from subsequent marriage 
that the contracting parties repent of the past and wish in future 

to remain together in matrimony. 

But the law of England in this case operates to a far different 
effect, for it does not encourage sin, nor favour sinners, but deters 
them, and threatens them with punishment lest they sin* For, 
indeed, the allurements of the flesh need no encouraging; they need 
rather restraints, for the desires of the flesh are lustful and well-nigh 
unremitting. And man, since he cannot perpetuate himself individu¬ 
ally, naturally wants to be perpetuated in his species, because all 
that lives desires to be assimilated to the first cause, which is per¬ 
petual and eternal. Hence it is that man has more pleasure in the 
sense of touch, by which his species is preserved, than in the sense 
of taste, by which the individual is preserved* Thus Noah, avenging 
himself on his son who uncovered his shame, cursed his grandson, 
the son of the guilty one, who was thereby more punished than he 

could be by a disaster of his own/ 6/ 

Hence the law which punishes the progeny of the offender pro¬ 
hibits the sin more effectively than the law which punishes only 
the guilty. From this you may observe how zealously the law of 
England prosecutes illicit intercourse when it not only judges the 
offspring thereof illegitimate but also forbids them to succeed to 
the parental patrimony. Is not then this a chaste law? Does it not 
more powerfully and firmly repulse sin than the said civil law, 
which quickly and almost without penalty remits the sm of lust. 

This is from the AoMireUn gloss to CJC i, 3 , v ^ ind ls dso in 

Bractoh, On rke Lam and Customs of England, i, m. See above 11.14- 

!e£ I Corinthians 7 36. 

161 Genesis 9:2^27. 
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Chapter XL 

Special reasons why bastards are not legitimated by 
subsequent matrimony in England 

‘Besides, the civil laws say that “your natural son is the son of the 
people 1 Concerning which a certain poet writes thus, “To whom 
the people is father, his father is to him nobody and everybody; to 
whom the father is the people, he has no father.And since such 
a child has not a father at the time of his birth, nature knows not 
how he can obtain a father after the fact. Hence if one woman with 
two fornicators gives birth to two sons, and one of those concubi- 
naries afterwards marries her, which of these two sons is legitimated 
by that matrimony? Opinion can persuade, but reason cannot dis¬ 
cover, since both these sons, deemed offspring of the people, did 
not at first know their parents. Therefore it would appear inconsist- 
ent that a son born in wedlock to the same woman, whose pro¬ 
creation could not be dubious, should have no share in the inherit¬ 
ance, and the son who does not knovr his father should displace 
him in the succession to his father and mother, especially in the 
kingdom of England, where the elder son alone succeeds to the 
paternal inheritance.' 6 * Moreover, a fair arbiter would consider it 
no less inappropriate, if the son born of disgrace should participate 
equally in the inheritance, which by the civil law is divided among 
the males,^ with a son bom of a lawful marriage-bed. 

For St Augustine, in the sixteenth book of The City of God , writes 
thus, “Abraham gave all his property to his son Isaac, but to the 
sons of his concubines he gave gifts. 71 ' 66 From which it seems to 
be intimated that not the inheritance but only necessary provision 
is due to the spurious issue. Thus, indeed, says he. But under the 
name spurious, Augustine denotes all illegitimate offspring, in the 
way holy scripture often does, which calls no-one bastard. Observe 
that Augustine and Abraham make no small difference between the 
succession of spurious issue and the sons of legitimate intercourse. 


C 1 C, Institutes 1.10.12. , 

Cited as a proverb in J. Werner, Latemuthe Spnchvmtr und Smmprvtke des Mttte- 

foltm (1912), 14. ^ 

On primogeniture, see Pluclnett, Conase History, 5 * 7 - 530 , 

On civil law succession, see J.A.C. Thomas, A Ttxtbook of Row* La* 

{Amsterdam, 197b), ch, xivi. 
i6t> Augustine, City of God, XV134. 
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Moreover, holy scripture reproves all illegitimate offspring, saying 
in a metaphor, “The shoots of the spurious shall not tike deep roots 
nor lay a firm foundation”, Wisdom, chapter ivf 7 The Church also 
reproves them and it rejects them from holy orders, and though it 
gives dispensation to them, yet it does not permit them to be of 
any dignity in the Church of God. It is fitting, therefore, that the 
law of men should deprive of the benefits of succession those whom 
the Church judges unworthy of holy orders and rejects from all 
prelacy/ 6 * and those whom holy scripture deems inferior in birth 
to those legitimately procreated, 

Gideon, mightiest of men, is reported to have begotten seventy 
sons in matrimony, and only one from a concubine; but that son 
of his concubine wrongfully killed all save one of those legitimate 
sons, Judges, chapter ix/^ For in one bastard more cunning was 
found than in the sixty-nine legitimate sons. It is a common proverb 
that, “If a bastard is good, it comes to him by accident”, that is to 
say, by special grace; “but if he is bad, it comes to him by nature. 
For the illegitimate offspring is deemed to contract corruption and 
blemish from the sin of his progenitors through no fault of his own, 
just as we all contract it greatly from the crime of our first parents, 
though in not so great degree. But bastards contract from their 
procreation a blemish other than that contracted by legitimate issue, 
for it is the culpable and mutual lust of both their parents that 
contrives their engendering, which is not wont to prevail in the 
lawful and chaste embraces of married couples. 

The sin of such fornicators is mutual and common, and, thereby- 
resembling the original sin, it more impresses itself upon the off¬ 
spring than any sin committed otherwise by solitary sinners, so that 
the child deserves to be called the son of sin rather than the son 
of sinners. Hence the Book of Wisdom, distinguishing the two pro¬ 
creations, says of the legitimate one, “0 how beautiful is chaste and 
unblemished procreation! For its memory is immortal, because it 
is acknowledged by God and by men.” 770 The other indeed is not 
acknowledged among men, so that sons born of it are called sons 
of the people. Hence that book says of this other procreation thus, 
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“All sons who are born of iniquity are, when questioned, witnesses 
of the lewdness of their parents”, Wisdom, the same fourth chap¬ 
ter/ 77 For being asked about their parents, they reveal their sin, 
even as the worthless son of Noah revealed his father’s shame/ 77 It 
is believed, therefore, that the man born blind, of whom the Phar¬ 
isees said in John, chapter ix, “You were altogether bom in sin”/ 7J 
was a bastard who was bom totally in sin; and there was added - 
“And do you teach us?” j7 * It seems they understood that a bastard 
is not disposed by nature, as a legitimate son is, to knowledge and 
virtue, 

Therefore, that law which makes bastards by birth equal to legit¬ 
imate offspring in their parental inheritance does not make the right 
distinctions, since the Church deems them unequal in God’s 
inheritance, holy scripture likewise makes the difference in the 
aforementioned form, and nature distinguishes them in her gifts, 
marking natural children with a seemingly natural blemish, even 
though latent in their minds. Which, then, illustrious Prince, of 
these laws, the English or the civil, do you esteem and adjudge 
preferable in this matter?’ 

Chapter XLI 

The Prince approves the law which does not 
legitimate those born before matrimony 

The Prince: 'Surely that which more strongly casts out sin from 
the realm, and more securely preserves virtue in it. I think also 
those who are held to be unworthy by divine law and whom the 
church disregards in its benefices, and whom also nature judges 
more prone to sin, are to be deprived of some of the benefits of 

human law/ 


Chapter XLII 

The third case in which the aforesaid laws differ 

The Chancellor: l I think you judge rightly, so I will mention other 
cases in which these two laws differ. The civil laws decree that 

sn Wisdom +:6 (Vulgate). 

1,2 Genesis fyzi- 
l!J John 9:34. 
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“The issue always follows the mother”;' 75 so that, if a woman of 
servile condition marries a man of free condition, their offspring 
will be servile, and conversely, if a bondsman marries a free woman, 
he will beget none but free children. But the law of England 
adjudges the issue never to follow the condition of the mother, but 
always that of the father." 6 So that a free man engenders none but 
free children from a free woman, and also from a bondswoman; and 
a serf can beget in matrimony none but a serf. Which of these laws 
do you think is better in its judgements? The law is cruel that 
condemns the guiltless children of a free man to servitude. Nor less 
cruel, it is held, is the law that condemns the innocent children of 
a free woman to servitude. 

The civilians indeed sav that the civil laws are superior in these 
judgements of theirs. For they say that “An evil tree cannot bring 
forth good fruit, nor a good tree bring forth evil fruit. And it 
is the judgement of all law that every plant belongs to the soil where 
it is planted; also the issue is much more certain of the womb that 
brought him forth than of the father that begat him. To these points 
the experts in the law of England say that the issue of a lawful bed 
knows its mother with no more certainty that it knows its begetter. 
For both laws which are now in contention say in unison that he 
is the father whom the nuptials indicate, Is it not, then, more con¬ 
venient that the condition of the son should follow that of the father 
rather than that of the mother, when Adam says of married couples 
that “These two shall be one flesh”/ 7 * which the Lord explaining 
in the Gospel said, “Now they are not two, but one flesh.”" And 
since the masculine comprises the feminine, the whole flesh thus 
made one, ought to be referred to the masculine, which is more 
worthy. Wherefore the Lord called Adam and Eve, not Eve, but 
because they were one flesh, he called them both bv the nwne of 
the man, namely, Adam, as appears in Genesis, chapter v. 

The civil laws themselves also say that women always glitter in 
the radiant beams of their husbands. Hence C. Qut profession se 
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excusant^ book X, li fi, The text says thus, 4 ‘We advance women 
by the honour of their husbands. We ennoble them in their off¬ 
spring, and we decree for them vicariously in the courts, and we 
change their domicile. " m But if they afterwards go to a husband 
of lesser rank, and are deprived of their previous dignity, let them 
follow the rank and domicile of the later husband. And since every 
child, especially the male, bears the name of the father, not of the 
mother, then whence can it come that the son should, because of 
his mother, lose his honour or change his father’s rank, whose name 
he will none the less retain, especially when his mother reflects the 
honour and condition of his father, and when the honour and con¬ 
dition of the man is never degraded by the vice of his wife? The 
law indeed ought to be accounted cruel which without cause com¬ 
mits the son of a free man to servitude, and transfers the land, for 
which a free man, innocent of crime, has toiled to give title to his 
innocent son, to an unworthy stranger, and which besmirches the 
father's name with the taint of the son’s servitude. 

A law is also necessarily adjudged cruel, if it increases servitude 
and diminishes freedom, for which human nature craves. For servi¬ 
tude was introduced by man for vicious purposes. But freedom was 
instilled into human nature by God. Hence freedom taken away 
from man always desires to return, as is always the case when natu¬ 
ral liberty is denied. So he who does not favour liberty is to be 
deemed impious and cruel In considering these matters the laws 
of England favour liberty in every case. And though these laws 
adjudge him a serf whom a serf begets in marriage with a free 
woman, these laws cannot be held severe or cruel For a woman 
who subjects herself in marriage with a serf, makes one flesh with 
him, whereby she, is the above written laws say, follows his con¬ 
dition, and, of her own free will and not by any legal obligation, 
makes herself his handmaid, and indeed a bondswoman, just as 
those do who render themselves as serfs in the king’s courts, or sell 
themselves into servitude, without being compelled to do so^How 
then can the laws declare free a son whom such a mother has m 
such wise brought forth? For a man is never so subject to his wife, 
though she be the greatest hdy, as this free woman is subject to 
this serf, whom she makes her lord; for the Lord says to every wife, 


tsI CIC , Cade 10-40.9. 
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“You shall be under the power of your husband, and he shall have 
dominion over you.” 7 * 2 

And as for what the civilians say about the fruit of a good and 
an evil tree, is not every wife, of free or servile condition, according 
as her husband is? And in whose soil does a husband sow, when 
his wife is one flesh with him, if not in his own? What if he implants 
a sweet shoot into the stock of a sour tree, since the tree is his, will 
not the fruit, though for a time it savours of the tree, always be 
his? And also be of a sweet nature, as was the shoot which the lord 
of the tree grafted? Thus the offspring bom of a woman is the 
progeny of the husband, whether the mother is free or servile* 

Yet the laws of England ordain that the lord of a bondswoman 
married to a freeman without consulting her lord, though he cannot 
repudiate the marriage, for, as the Gospel says, “Whom God hath 
joined let no man put asunder”,shall recompense himself from 
the freeman for the whole damage which he sustains because of the 
loss of his bondswoman and her service/** Now this, I think, is the 
sum and form of the law of England in the case in point. How, 
then, Prince, does it strike you in this matter, and which of these 
laws do you deem more excellent and more worthy to be chosen? 


Chapter XLIII 

The Prince approves the law by which the issue 
does not follow the mother 

The Prince: ‘Reason does not allow us to doubt that the law of the 
English is superior to the law of the Romans in this case. And to 
me that law is always the better which renders favour rather than 
rigour to the parties. For I recall a principle of the civil law which 
says thus, “It is right that harshness is restrained and favour 

amplified” V* 5 . j f 

The Chancellor: ‘And rightly so indeed. I will refer to you, 

Prince, another case in which these laws conflict, and then, without 
much more ado, I shall desist, lest this troubling you with so many 
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differences is burdensome to you, and lest my too prolonged dis¬ 
course begin to weary you.’ 

Chapter XLIV 

The fourth case in which the aforesaid laws differ 

‘The civil laws commit the guardianship of minors to the next in 
blood, whether agnates or cognates;'* 5 that is, to each according to 
his degree and order in the succession to the ward’s inheritance. 
The reason for this law is that no one will trouble to rear the minor 
more carefully and favourably than the next of blood. But the laws 
of England determine the guardianship of minors quite differently. 
For there, if an inheritance held in socage descends to a minor from 
any of his agnates, the minor shall not be in the guardianship of 
any agnate, but shall be in the ward of his cognates, that is, of his 
relations on his mother’s side. And if an inheritance shall descend 
to him from the side of his cognates, then the minor together with 
his inheritance shall be in the guardianship of the nearest agnate, 
and not his cognate, until he shall become adult. For those laws 
say, to commit the care of a minor to him who is the next in suc¬ 
cession to him is like committing the lamb to be devoured by the 

wolf . 

But if that inheritance is held not in socage but by knight service, 

then by the laws of that land, the minor and his inheritance shall 
be in the ward neither of agnates nor cognates but of the lord of 
the fee, until the minor shall be of the age of twenty-one years 
Who, do you think, is better able and willing to instruct such a 
minor in military exercises, which by reason of his tenure he is 
required to perform for the lord of his fee, than the lord himself 
to whom such services are owed by the minor? For he, m order 
that he may be better served by his tenant, will display diligent 
care and is to be held more capable of instructing him m these 
matters than the rest of the youth’s friends, who are perhaps rustic 
and inexpert in arms, especially if the patrimony is not large. 


m 
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^.foTULough (.267), d,..,, ^ Littleton 
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And what is more useful to the minor, who by reason of his 
tenure will expose his life and fortune to the dangers of war in the 
service of his lord, than to be trained in military and warlike exer¬ 
cises whilst he is a minor, since he will not be able to shun such 
activities in mature age? And, indeed, it will be no small advantage 
to the realm for its inhabitants to be expert in arms. For, as the 
Philosopher says, “Everyone does boldly what he knows himself to 
be not deficient in. W5 * Do you then not approve this law, king’s 
son, and do you not extol it above the other law just described?’ 


Chapter XLV 

Here the Prince commends the education of the 
orphan sons of nobles 

The Prince: ‘Indeed, Chancellor, I do praise this law more than the 
other. For in the first part of it which you noted, it provides more 
carefully for the security of the minor than the civil law. But I am 
even more pleased with the second part of it. For as a result of 
this, the sons of the nobles in England cannot easily degenerate, but 
will rather surpass their ancestors in probity, vigour, and honesty of 
manners, since they will be trained in a superior and more noble 
household than their parents’ home, though perhaps the parents 
themselves were educated in a similar household. Even so, the par¬ 
ents’ home will not be the same as the household of the lord, to 
whom both parents and minors owe service. 

The princes of the realm, and other lords holding immediately 
of the king, ruled by this law, cannot so easily slip into lewdness 
or crudity, if when they are young orphans they are cared for in 
the king’s household. Hence I praise highly the magnificence and 
grandeur of the king’s household, for within it is the supreme public 
school {gymnasium ) for the nobles of the realm, and a school of 
vigour, probity and manners by which the realm is honoured and 
will flourish, and be secured against invaders, and will be made 
formidable to the enemies and friends of the kingdom. This ben- 


,sa This k not in Awtontaus, but cf. below ch.uv, 78, . 

1# A decision of the council *8 June 14*5 determined that all heirs minor of baron- 
ies-m^hkf were to be educated at the king’s expense in the king & household. 
This theme was later developed by English humanists, especially the common 
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efit, indeed, could not have accrued to the realm, if the sons of the 
nobles, orphans and minors were nurtured by the poor friends of 
their parents. Nor can it serve the good of the realm, if the sons 
of burghers and other free tenants who hold their tenements in 
socage, though not bound to military service, are educated in the 
homes of friends of like condition, as can clearly appear to anyone 
carefully considering it.’ 


Chapter XLVI 

At this point he recites cases in which the aforesaid 

laws differ 

Then the Chancellor; ‘There are some other cases in which the said 
laws differ. Thus, the civil law adjudges a theft detected in the act 
to be expiated by a four-fold compensation, and a theft not detected 
in the act by a two-fold one.' w But the laws of England allow neither 
act to be punished more lightly than by sentence of death, if the 
value of the article stolen exceeds twelvepence/ 9 ' 

‘Again, the civil laws restore a thankless freedman to his former 
servitude ,' m but the laws of England adjudge a man once freed, 
grateful or ungrateful, always free m There are also not a few more 
cases of this $ort, ;w which 1 now pass over for the sake of brevity, 
Nor will I now describe the superiorities of the said laws in these 
two cases, since their qualities do not need close investigation. Nor 
do I doubt that the acuteness of your intelligence can sufficiently 
examine them. 1 


lawyer Sir Thomas Elyot and the civilian Thomas Starkey whose works stressed 
the importance of the building up of public allegiance, service to the Common 
wealth and training for public office. 

C/C Institutes 4.1.5, see Thomas, A Textbook of Roman Law (Amsterdam, 1970), 
SeeToUock and Maitland, The History of English Law Before the time of Edward 

/ (and edn, repr. Cambridge, ig 68 ) I, 477. 

{W CIC Institutes 1.16.1, see Thomas,/* Textbook of Roman Law (Amsterdam, 1976), 
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iw See W W Buckland and A.D. McNair, Roman Uw and Common Law a Compari¬ 
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Chapter XL VII 

The Prince dismisses the cases just mentioned 

The Prince: ‘There is no need, Chancellor, to argue much in these 
cases. For though in England clandestine and open thieves are 
everywhere punished with death, they do not cease to plunder 
there, and if they do not in the least fear so great a penalty, how 
much less would they abstain from crime, if they anticipated a lesser 
punishment? And God forbid that a man once escaped from servi¬ 
tude should henceforth be perpetually under fear of a return to it, 
especially by reason of ingratitude, for the species of ingratitude 
can scarcely be numbered, they are so many, and human nature 
always demands in the cause of liberty more favour than in other 
causes. And now. Chancellor, I earnestly implore you to lay aside 
henceforth the examination of more cases of this sort, and to tell 
me why the laws of England, so good, fitting, and desirable, are 
not taught in the Universities, as the civil and also the canon laws 
are, and why in them the degrees of bachelor and doctor are not 
given, as they are usually given in other faculties and sciences. 

Chapter XLVIII 

Here the Chancellor shows why the laws of England 
are not taught in the Universities 

The Chancellor: in the Universities of England the sciences are 
not taught unless in the Latin language ^ But the laws of that land 
are learned in three languages, namely, English, French, and Latin; 
in English, because among the English the law is deeply rooted; in 
French, because after the French had, by duke William the Conqu¬ 
eror of England, obtained the land, they would not permit the advo¬ 
cates to plead their causes unless in the language that they them¬ 
selves knew, which all advocates do in France, even in the court oi 
parliament there. Similarly, after their arrival in England, the 
French did not accept accounts of their revenues, unless in tneir 
own idiom, lest they should be deceived thereby. They took no 
pleasure in hunting, nor in other recreations, such as games ot dice 


» Some classes were conducted in French, see the Olford statute of H >«*, 
printed in Chrimes. De laud&its, 
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or ball, unless carried on in their own language. So the English 
contracted the same habit from frequenting such company, so that 
they to this day speak the French language in such games and 
accounting, and were used to pleading in that tongue, until the 
custom was much restricted by force of a certain statute/ 5 * even 
so, it has been impossible hitherto to abolish this custom in its 
entirety, partly because of certain terms which pleaders express 
more accurately in French than in English, partly because declar¬ 
ations upon original writs cannot be stated so closely in the form 
of these writs as they can in French, in which tongue the formulas 


of such declarations are learned. 

Again, what is pleaded, disputed, and decided in the royal courts 
is reported and put into book form, for future reference, always in 
French/ 97 Also, very many statutes of the realm are written in 
French, Hence it happens that the language of the people in France 
now current does not accord with and is not the same as the French 
used among those learned in the law of England, but is commonly 
corrupted by a certain rudeness. That cannot happen with the 
French used in England, since that language is there more often 
written than spoken. In the third language above mentioned, that 
is, in Latin, are written all original and judicial writs, and likewise 
all records of pleas in the king’s courts, and also certain statutes. 

Thus, since the laws of England are learned in these three lan¬ 
guages, they could not be conveniently learned or studied in the 
Universities, where the Latin language alone is used. But those laws 
are taught and learned in a certain public academy, more con¬ 
venient and suitable for their apprehension than any University. 
For this academy is situated near the king’s courts, where these 
laws are pleaded and disputed from day to day, and judgements are 
rendered in accordance with them by the judges, who are grave 
men, mature, expert and trained in these laws. So those laws are 
read and taught in these courts as if in public schools, to which 
students of the law flock every day in term-time. That academy, 
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also, is situated between the site of those courts and the City of 
London, which is the richest of all the cities and towns of that 
realm in all the necessaries of life. And that academy js not situated 
in the city, where the tumult of the crowds could disturb the stud¬ 
ents’ quiet, but is a little isolated in a suburb of the city, and nearer 
to the aforesaid courts, so that the students are able to attend them 
daily at pleasure without the inconvenience of fatigue. 1 

Chapter XLIX 

Here he shows the general organisation of the 
academy of the laws of England 

‘But, Prince, in order that the form and likeness of this academy 
may be clear to you, I will now describe it as far as I can. For there 
are in this academy ten lesser inns, and sometimes more, which are 
called Inns of Chancery/** To each of them at least a hundred 
students belong, and to some of them a much greater number, 
though they do not always gather in them all at the same time. 
These students are, indeed, for the most part, young men, learning 
the originals and something of the elements of law, who, becoming 
proficient therein as they mature, are accepted into the greater inns 
of the academy, which are called the Inns of Court, Of these greater 
inns there are four in number,** and some two hundred students 
belong in the aforementioned form to the least of them. In these 
greater inns, no student could be maintained on less expense than 
twenty marks a year, and if he had servants to himself alone, as the 
majority have, then he will bear more expenses accordingly. Because 
of this costliness, there are not many who learn the laws in the inns 
except the sons of nobles. For poor and common people cannot 
bear so much cost for the maintenance of their sons. And merchants 
rarely desire to reduce their wares by such annual burdens, Hence 
it comes about that there is scarcely to be found in the realm a man 


The ten Inns of Chancery then extant were Barnard’s, Chester, Gifford’s, Far- 
rmgdon, Fumival’s, the Inner, Lyons, St Georg's, Scrope’s and[Staple, see 
H.H.L. Beliot, ‘The Inns of Chancery, their Origin and Constitution , Law 

Magazine and Review xxxvu r^nnii- 

» The four inns of Court are Lincoln's, Gray’s, inner' Temple^ 

see A W.B, Simpson, ‘The Karly Consntution of the Inns of Court in Ms Legal 
Theory and Legal Hxtoty; Essays on the Common Law (London, 19K7J 17 P 
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trained in the laws, who is not noble or sprung of noble lineage. 
So they care more for their nobility and for the preservation of 
their honour and reputation than others of like estate. 

In these greater inns, indeed, and also in the lesser, there is, 
besides an academy of law, a kind of public school of all the manners 
that the nobles learn. There they leant to sing and to exercise them¬ 
selves in every kind of harmonics. They are also taught there to 
practise dancing and all games proper for nobles, as those brought 
up in the king’s household are accustomed to practise. In the 
vacations most of them apply themselves to the study of legal sci¬ 
ence, and on holy days to the study of holy scripture and, after the 
divine services, to the reading of chronicles. This is indeed a culti¬ 
vation of virtues and a banishment of all vice. So for the sake of 
the acquisition of virtue and the discouragement of vice, knights, 
barons, and also other magnates, and the nobles of the realm place 
their sons in these inns, although they do not desire them to be 
trained in the science of the laws, nor to live by its practice, but 
onlv by their patrimonies* 

Scarcely any turbulence, quarrels, or disturbance ever occur 
there, but offenders are punished with no other punishment than 
expulsion from participation in their mutual society, which is a pen¬ 
alty they fear more than criminals elsewhere fear imprisonment and 
fetters. For a man once expelled from one of these societies is never 
received into the fellowship of any other of those societies. Hence 
there is continual peace and their conduct is like the behaviour of 

such as are conjoined in perfect amity. 

It is not necessary to relate here the manner in which the laws 
are learned in these inns, for. Prince, you are not to experience it. 
But be assured that it is pleasant, and in every way suited to the 
studv of that law, and also worthy of every regard* But I want you 


J(i; 'fhe author of the Bake of Xobkue, written in the 1450s to induce Henry \ I to 
follow a policy of war rather than peace, recommends that young noblemen 
should ‘be drawn forth, nourished and exercised in disciplines 
of the school of arms’. He goes on to bemoan ihe situation (of w ^ Foi J^ 
here prwdlv boasts) in which many who are descended of noble blood ^ bor 
to arms . .' set themselves to singular practice, ... as to learn the practice of 
Uw or custom of land, or of civil matters, and so waste greatly their tune in such 

needless business’, j G. Nichols edn, 76^ 7. . , f a nerfect 

p’ortescae’s description presents the Inns as the forma et imago p 
society; a mutuaJ and voluntary society, eating together and combining elements 

of the active and contemplative life. 
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to know one point - that in neither Orleans, where the canon as 
well as the civil laws are studied, and whither students resort from 
all parts, nor Angers, nor Caen/ ft? nor any other University of 
France/ 0 * except only Paris, are so many students of mature age to 
be found as in this academy, even though all the students there are 
of English birth alone.’ 


Chapter L 

Of the estate and degree of the serjeant-at-law and 

how he is created 

‘But, Prince, since you wish to know why the degrees of bachelor 
and doctor are not given in the laws of England, as they are custom¬ 
arily given in both laws in the Universities, I want you to know 
that, though degrees of this kind are not conferred at all in the laws 
of England, yet there is given in them, not only a degree, but also 
a certain estate, not less eminent or solemn than the degree of 
doctor, which is called the degree of serjeant-at-law; and it is con¬ 
ferred in the following form/ 0 ’ 

The chief justice of the common bench is accustomed, with the 
counsel and assent of all the justices, to choose, as often as seems 
to him opportune, seven or eight of the persons of mature age who 
have become more proficient in the laws in the aforesaid-general 
academy, and who seem to the justices of the best disposition. Then 
he is accustomed to send their names in writing to the chancellor 
of England, who thereupon by writ of the king to each of those 


™ In 1219, the University of Orleans was granted by Honorius 
teach both civil and canon law. The University of ^ “ d 
ents of which were known as fatinitm .The University 
in u« by John, duke of Bedford, under the authority of the letters patent of 
Henrf VI and with the permission of Martin V, for the study of avd and canon 

These were Montpellier, Toulouse, Avignon, Gabors and 0 ™#. 

« Ser|eants-ar-hw have 'status et gradus’, they are not bokkt. of office^ JT 
RakeTkolains ‘at some time in the fourteenth century the choice of new ser- 
STte'be JZfc, or at least confirmed by the king. Yet the king never 

a. any stage in history, “appointed” serjeants in Aetree h“h 

set,earns *ere never regarded in law as officeholders. T*'*'^Tto 
became a necessarj preliminary 10 creation, was not a grant but an orfler 
prepare to take a degree’, TV Onto of ih, Seyantru-U*, 6. 
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chosen commands that he shall be before the king at a day assigned 
by him, to take upon himself the estate and degree of serjeant-at- 
law, under very heavy penalty fixed in each of the aforesaid writs. 
At the day assigned, each of them who appears shall swear on God’s 
holy gospels that he will be ready, at a day and place to be deter¬ 
mined for him, to receive the aforesaid estate and degree, and that 
on the day he will give away gold/ 1 * 6 according to the custom of 
the realm used on this occasion. 

But I omit to include here how each of those chosen is to conduct 
himself on that day, and the form and manner in which this estate 
and degree are conferred and received, for they need more writing 
than is fitting for so succinct a work. Besides, I have explained it 
to you in discussion at other times. But I want you to know that, 
on the day so fixed, those chosen are to hold, among other solemnit¬ 
ies, a feast and entertainment^ 7 such as are held at the coronation 
of a king,*** which lasts for seven days. Nor does anyone of those 
chosen complete the festivities contingent to the solemnity of his 
creation with less expense than four hundred marks, so that the 
expenditure, which all so chosen meet, exceeds in sum three thou¬ 
sand two hundred marks. A certain part of this, among other, will 
be expended in this way. 

Each of them will give gold rings to the value in all of £40 at 
least in English money , m And your Chancellor himself well 
remembers that, when he had received this estate and degree, he 
spent £50, which are three hundred scuta, on rings which he distri¬ 
buted at that time. For each of these serjeants, at the time of his 
creation, customarily gives to each prince, duke, and archbishop 


aw Gower, in his Mtrour de I'Qmme {r.1380), said that this giving of gold signified 
that for the rest of their lives the serjeants would be taking gold back to even 
greater abundance, Complete Work, n, 269, see Baker, The Order of the Serjeants- 

™ By the’end of the fourteenth century it was customary to hold a feast at the 
creation of the serjeants-at-law. These occasions consisted of seven days of wimng 
and dining at Fly House or Lambeth Palace, see Baler, The Order of the Serjeants- 

ai-La&, 99-101. 

x* See Schramm. History of the Coronation, 93-5. 

Gold rings with appropriate mottoes (for example, 'Res est anuita legis) were 
given out at each creation. The first detailed list of these which we have dates 
from the i«i creation when 762 rings were given; the list is similar to Fortes- 
cue’s but omits the Chamberlains, see Baker, The Orders of the Serjeants-at-Law, 
94-8 and Appendix II, 
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present at that solemnity, and to the chancellor and treasurer of 
England, a ring of the value of eight scutes; and to each earl and 
bishop likewise present, and to the keeper of the privy seal, to both 
chief justices, and the chief baron of the king’s exchequer, a ring 
to the value of six scutes; and to every baron of parliament, and 
every abbot and noble prelate, and great knight there present, and 
the keeper of the rolls of the king’s chancery, and to each of the 
justices, a ring to the value of four scutes. Similarly to every baron 
of the king’s exchequer, to the chamberlains and the officers and 
notable men serving in the king’s courts, rings of lesser value suit¬ 
able to the estates of the recipients, so that there will not be a clerk, 
especially in the court of common bench, even the most inferior, 
who shall not receive a ring proper to his degree. And besides, they 
give rings to some others of their friends. Likewise a great livery 
of doth all of one suit, which they will distribute in great quantity, 
not only to their servants, but also to their friends and acquaintances 
who attend them and serve them at the time of the aforesaid 
solemnity.' 70 

Hence, although in the Universities those admitted to the degree 
of doctor meet no small expense at the time of their creation, and 
bestow caps and gifts other than in kind, yet they do not^give gold 
or other gifts or hold a feast comparable to these in cost . 271 Nor in 
any realm in the world is a special degree given in the laws of the 
realm, except only in the realm of England. Nor is there any advo¬ 
cate in the whole world who enriches himself by reason of his office 
as much as the serjeant. Again, none, though he be the most learned 
in the laws of the realm, wilt be installed in the office and dignity 
of a justice in the courts of pleas before the king himself and the 
common bench, which are the supreme ordinary courts of the 
realm, unless he shill have been first invested with the estate and 

degree of serjeant-at-law. 

Nor shall anyone except such a serjeant plead in the court of the 
common bench, where all pleas of real property are pleaded. Nor 
has anyone been admitted to this estate and degree who has not first 
completed sixteen years at least in the aforesaid general academy of 


no 


Bakd The Orders of ike Serjeanis-at-LatP, gth-gi 

the ceremonies associated with university commcnceniaits see Baier, the 
\m of the Serjeants-at-La*, 91 and 95; ami A.B. Cobban The Medieval 
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the law; and as a sign that all justices have so graduated, each of 
them, when seated in the court of the king, will wear a coif of white 
silk, which is the primary and principal of the distinctions of dress 
with which serjeants-at-law r are decorated at their creation. Nor 
shall a justice or serjeant-at-law ever doff this coif, so that his head 
is entirely uncovered, even in the presence of the king, even though 
he is talking to his highness/'* 

So, most illustrious Prince, you cannot henceforth doubt that 
these laws are honoured not only above the civil laws in particular 
but also above the laws of every other realm, and are venerated by 
the solemn estate of those learned servants of them, and that they 
be valuable, noble and sublime, of great excellence, and of the high¬ 
est science and virtue,’ 


Chapter LI 

Of the manner of the creation of a justice, and of 

his dress and conduct 

‘But that the estate of the justices may be known to you, in the 
same way as that of the serjeants-at-law, I will now describe, as far 
as I can, their form and office.™ There are usually five justices in 
the common bench, or six at most, and in the king s bench four or 
fivei and when any of them vacates office by reason of death or 
otherwise, the king customarily chooses, by the advice of his coun¬ 
cil, one of the serjeants-at-law, and appoints him to the justiciary 
by his letters patent, in the place of the judge thus vacating; then 
the chancellor of England shall come to the court where the vacancy 
is, bringing with him those letters, and, seated in the midst of the 
justices, he shall cause the serjeant so chosen to be introduced, and 
notify him, in open court, of the king’s will concerning the office 


in 
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The coifs were white silt close-fitting caps which tied under the dun. It m highly 
significant that the serjeant* do not remove their head-coventij in the presence 
tfSie king, for it smbolises the fact that they obey % higher order. The servants 

are ‘character indeiibis’, that is, once created as servants, 0 V* 5«- 
demise of the king intact, unlike the justices, see Baker, The Orders of the i 

CM^ap^ntcd by letters patent, and on 

revert to being serjeant-at-law until new patents are sealed, see Baker, The Orders 
of the Serjeattts-at'Lajp, 51, 
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of judge then vacant, and shall have the said letters read in public. 
This being done, the keeper of the rolls of the king’s chancery shall 
read before the justice-elect the oath which he is to take/" and 
when he has so sworn upon God’s holy gospels, the chancellor shall 
give him the said letters of the king, and the chief justice of that 
court shall assign him a place in it, where he shall henceforth sit, 
and shall soon cause him to be seated there. 

But you must know, Prince, that the justice shall swear among 
other things that he will do justice without favour, to all men plead¬ 
ing before him, friends and foes alike, that he will not delay to do 
so even though the king should command him by his letters or by 
word of mouth to the contrary. He shall swear also that he will not 
receive from anyone except the king any fee or other pension, or 
livery, nor take any gift from any pleaders before him, except food 
and drink of no great price. You ought to know that a justice so 
created shall not make an entertainment, solemnity, or any feast at 
the time of his taking office and dignity, for they are not any sort 
of degree in the faculty of law, but are only an office and magistracy, 
terminable at the will of the king. But he shall change his dress in 
certain particulars but not in all its distinctions. 

For, when a serjeant-at-law, he was dressed in a long robe, like 
a priest’s, with a furred cape about his shoulders, and above that a 
hood with two tappets, as doctors of law customarily wear in certain 
Universities, and with a coif above described. But having been made 
a justice, he shall wear, in place of a cape, a cloak fastened upon 
his right shoulder; he shall still retain the other ornaments of a 
serjeant, except that a judge shall not wear a striped or P ard " 
coloured garment as the serjeant can, and his robe is edged with 
no other fur than minever, whereas the serjeant’s is always farred 
with white lamb." 5 This dress I wish you would make more dis¬ 
tinguished when you come into power, for the adornment of the 

estate of the law and the honour of your realm. 

I also wish you to know that the justices of England do not sit 
in the king’s courts except for three hours a day, that is, from eight 
o’clock in the morning till eleven, because those courts are not held 


2s* 
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mes prints the justice’s oath, D* laudtbus, 4 - Sfriamts-ah 

he serjeants 1 and the justices 1 dress, see Baker, The Orders of fa -W™*™ 

, ,3-8. During the mgn of Henry VI!I the chief iustKe of COTnmn Ple^ 
the new ser jeans that the two tongues or tappets signified the equity of the 
md the rigo^of the law, see Baler, Tit Orders of ihr Sr^oM»st-L«o, *93 
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in the afternoon. But pleaders then attend at the parvis 2 ' 6 and else¬ 
where to confer with the serjeants-at-law and their other counsel. 
Hence the justices, after they have refreshed themselves, pass the 
whole of the rest of the day in studying the laws, reading holy 
scripture, and otherwise in contemplation at their pleasure, so that 
their life seems more contemplative than active. Thus they lead a 
quiet life, free of all worry and worldly cares- Nor was it ever found 
that any of them was corrupted by gifts or bribes. 2/7 

Thus we have seen their kind so perpetuated by grace that 
scarcely any of them die without issue, which is like a great and as 
it were appropriate benediction of God. I think it no less a divine 
gift that more leaders and magnates of the realm, who have made 
themselves rich, illustrious and noble by their own prudence and 
industry, arise from the issue of judges than from any other estate 
of men in the realm. Yet the estate of merchants, of whom some 
are richer than all the justices of the realm, exceed the justices in 
number by thousands- This cannot be ascribed to fortune, which 
is nothing, but, I think, is to be attributed only to the divine ben¬ 
ediction- For the Lord says in the words of the prophet, “that 
the generation of the righteous shall be blessed”/ 7 * and elsewhere 
the prophet says, speaking of the just, (t their children shall be 
blessed". 27 ' Therefore, king’s son, love justice which enriches, 
honours, and perpetuates the offspring of its followers. And be a 
zealot for the law, which is the parent of justice, in order that it 
may be said of you, what is written of the just, “and their seed 

shall endure for ever”’. 2 ® 


Chapter LII ( 

The Prince reproves the delays in the king s courts 


The Prince: ‘Now one point only remains, Chancellor, to be dis¬ 
posed of, which yet disquiets and disturbs my mind, and if you 


116 


I have translated ‘ad pervisam’ as 'at the parvis' rather than in chambers as 
Fortcscue is probably referring to the parvis of St Paul’s where lawyers ftequendy 
met their clients, see Baker, Tk, Orders 0/ the Srpranlr-al-Laa, 103. 

”> Chrimes here accuses Fortcscue of having too short a memory but, “ J 1 * " 
“the other abuses in the system, Fortcscue could out 

situation. He is consciously provoking reform. For examples of the corruption 
of judges, see Rot. Pari, 111 44 . '5 8 , 4*3, 433, fa 3 »"d *>39- 


m Psalms 112:2. 
1,9 Psalms 37:36. 
™ Psalms 89:36. 
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settle it, I will not weary you with any more questions. The laws 
of England, as it is asserted, suffer huge delays in their processes, 
more so than the laws of other nations - delays which not only 
withhold petitioners from their right, but impose an intolerable 
burden of expense, especially in those actions in which damages are 
not awarded to plaintiffs.’ 


Chapter LIII 

Delays in the king’s courts are necessary and 

reasonable 

The Chancellor: ‘In personal actions, outside cities and market 
towns, where the procedure is according to the customs and liberties 
of the place, processes are normal, and suffer a certain amount of 
delay, but not excessively. In cities and those towns, indeed, when 
urgent cause strongly requires, process becomes as quick as in other 
parts of the world,^ yet they are not so hurried, as elsewhere, that 

one of the parties suffers injury. 

Again, in real actions, in almost all parts of the world, process 
is slow, but in England is somewhat more speedy. There are, to be 
sure, in the high court of the kingdom of France, which is called 
the court of parliament, certain actions which have been pending 
for more than thirty years. I myself know one case of appeal which 
was begun in that court, between Richard Heron (an English 
merchant) and other merchants,^' of trespass done within the juris¬ 
diction of that court, and has now been adjourned these ten years, 
and very likely cannot be decided within another ten years. When 
I was staying in Paris, my host showed me his process in writing, 
which he had sued out m the court of parliament there eight years 
before for four soliditis which in our money scarcely exceeds eight 
denarii ; and he had no hope of obtaining judgement within another 
eight years 1 know also some similar cases there. 


For example in the worts of piepowder, we Plucknen, CW Htstory, ^ 
ia This case is also mentioned in Fortescue's ‘memo to Louis XL For detaUs, 
see H.G. Richardson, ‘Illustrations of Entfish History m the Medieval Register* 

of the Parlement of P*ris\ TRXS 4th ser. X (1927) 55 “» 5 ‘ 

This appears to be at least as much an attack on excessive Impousness as on 
delays m procedure. Fortescue made at least two trips to Pans during his exile 
at St Miliiel - one in 146+ and the other in 1470. 
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So it seems to me that the laws of England do not admit of such 
delays as the laws of that country. But, indeed, it is most necessary 
for delays to be made in the process of all actions, so long as they 
are not too excessive. For by such delays the parties, especially the 
defendants, can often provide themselves with useful defence and 
counsel, which they would otherwise lack. Nor is danger ever so 
likely in judgements as when process is hurried. I once saw in the 
city of Salisbury, before a certain judge of gaol-deli very, with clerk 
assigned to him, a woman convicted and burnt for the death of her 
husband within a year of his murder. In this case the judge could 
have respited the charge or proof against the woman until after that 
year. And, when the year was over, I saw a servant of the dead man 
convicted of the murder of his master before the same justice, a 
servant who then publicly confessed that he alone killed his master, 
and that his mistress, the wife, who had been burnt, had been 
entirely innocent of his death; whereupon he was drawn and 
hanged. But still, at the point of death, he mourned his burnt mis¬ 
tress, who had been innocent of that crime. O what sort of pang 
of conscience and remorse we must imagine, because of this deed, 
to have come to this so hasty a judge, who could have rightly stayed 
execution! Often, alas! he has told me, that never in his life would 
he purge his mind of that deed of his. For judgements may often 
mature through deliberation, but never by over-hasty procedure. 

Hence the laws of England admit essoin/* such as the laws of 
the rest of the world do not. Are not vouchings to warranty 2 * ben¬ 
eficial? Those aids of those to whom belongs the reversion of lands 
brought into plea, and who have the evidence thereof. Also aids of 
coparceners,* 6 who restore pro rata if one of them be evicted from 
the allotted tenement? And yet all these are delays, as, Prince, you 
well know from my instruction at other times. Such delays other 
laws do not admit; and the laws of England do not permit frivolous 
and unfruitful delays. And if less proper delays in pleas have 
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Lssomz' were excuses sent by defends for failure to *pp<ar Itjm 
□ secure long delays by appearing and sending essoins alternately, see Plucltnett, 

rCchin^rw^nW were frequently misused for purposes of fraud or delay, 
iee Pluclmett Concise History., 411-12. 

S s also sometimes caM aid-prayem, we ***«•«£« 

o dll in the help of another person with an interesl in the case, see Plucltnett, 

Concise History, 4 11 - 
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occurred in this realm, they can be cut down in every parliament, 
and all other laws in use in the realm, if they are defective in any 
respect, can be amended in every parliament. So it can be rightly 
concluded that all the laws of this realm are the best in fact or 
potentiality, since they can easily be brought to it in fact and actual 
reality P 7 And to do this as often as equity requires it, every king 
is bound by his oath solemnly taken at the time of his receiving the 
crown. 1 ™ 


Chapter LIV 

The laws of England are the best, which it is 
expedient for kings to know, yet it suffices for them 
to know these in general terms 

The Prince: ‘I fully understand, Chancellor, from your exposition 
in this dialogue that these laws are not only good but the best. And 
if some of them need improvement, the rules of parliament teach 

us that it can quickly be done there. 

Hence that realm is always really or potentially governed by the 
most excellent laws, and I surmise that your teaching in this dis¬ 
course will not be useless to future kings of England, since they 
cannot enjoy ruling by laws which they do not appreciate. For the 
ineptitude of a tool disgusts the artisan, and the weakness of a lance 
or sword renders the soldier indolent. But as the soldier is stimu¬ 
lated to fight, when not only his weapons are fit but also when he 
himself is expert in military exercises, so, according to Vegetius, 
On Military Mattery knowledge of war nurtures courage in combat, 
for no one fears to do what he is confident he has learnt well. 
Thus every king is stimulated to justice when he knows not only 


* Foftescuc is reminding the reader that there exists a mechanism whereby delays 
and other problems can be resolved; it is possible to actuate potential throng 
parliament. The terms potenUa and are Aquinas tnnsknons of AeAmto- 
dL dynmis and energy which are concerned nth a theory ^*on ^ d ^ 
to issues of causation. Every living creature (in this case the bod 
composition of potentiality (essence) and actuality (existent) 
strived actualise its potential, see S. Waterlow, Nature, Change and Agency m 

Aristotle's Physics (Oxford, 1982), 108-21. 

^ See Schramm, History of the Cermamn , 205-7. rwn.™*/ and is 

This is also referred to three times in Aquinas, On Pnncely Government and 

in Vincent of Beauvais, On the Moral Education of a Pnnce 7 fo. 105. 
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that the laws with which he does it are most just, but also that he 
himself is expert in their form and nature, which it suffices for a 
prince to know broadly or in general terms, leaving to his judges the 
detailed and definitive skill and knowledge of the higher branches. 

So in the same way, “Every prince ought to have knowledge of 
the holy scripture", as Vincent of Beauvais says in his book Of the 
Moral Education ofPrinces * 36 since the scripture above remembered 
says that “Vain are all in whom is no knowledge of God. ,,z?/ And 
in Proverbs, chapter xvi, it is written, “Let divinity", that is divine 
judgement or divine speech, “be on the lips of the king", and then, 
“His mouth shall not err in judgement"Yet a prince is not 
required to understand the holy scriptures profoundly or defini¬ 
tively, as becomes a professor of sacred theology. For it suffices 
him to be acquainted in general with its rulings, as in his knowledge 
of law. Thus did Charles the Great, Louis his son, and Robert, 
once King of France, who wrote this sequence, “The grace of the 
Holy Spirit be with us";^ and many others, as Vincent clearly 
teaches in the fifteenth chapter of the said book/'" Hence doctors 
of law say that, “The Emperor bears all the laws in the casket of 
his bosom”; 2 * not because he knows all the laws in reality and in 
fact, but since he apprehends their principles, and their form and 
nature likewise, he can be deemed to know all the laws, which he 
can also transform, change, and abrogate; so that all laws are in him 
potentially, as Eve was in Adam before she was formed. 

But since, Chancellor, you have now persuaded me sufficiently 
to the study of the laws of England, as you promised to do in the 
beginning of this work, I will try to solicit you no more on this 
subject. But I strongly desire you to instruct me in the principles 
of this law, as you once began, teaching me to know something 
of its form and nature, because to me this law will always be 


130 Vincent of Beauvais, On the Moral Education of a Pnnte, 105V. 

131 Wisdom 13:1 (Vulgate). 

“ TheftiU rertof this hymn, now thought to hive been written by Nctk enis B»l- 
bulns and not Robert II, is printed in J.P. Migne, Pumhgui Carat! Comptons, 

CXXI, Series Latina (Paris, 1857-66), 1012. 

™ Vincent of Beauvais, On the Moral Education of a Pnnce> ch.i^ 
m This is CIC Code 6.23,19. See E.H. Kantorowicz, The Ktng s Tm Bodies, 153 4 < 
™ The comparison is with parliament, that is, with the realm as a body and wit 

the serjeants and justices. 
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exceptional among all other laws of the earth, among which I see 
it shine like Venus among the stars. And since I do not doubt that 
intention of yours, which moved you to this discourse, is now satis¬ 
fied, time and reason demand that we bring our discussion to an 
end, giving thanks and praise to Him who began, continued, and 
finished it, whom we call Alpha and Omega, 23 ' and whom let every 
spirit praise. Amen.’ 


131 Revelation 1:8. 
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Chapter i 

The difference between ‘royal dominion’ and 
‘political and royal dominion’ 

There are two kinds of kingdoms, one of which is a lordship called 
in Larin dominium regale , and the other is called dominium politicum 
et regale} And they differ in that the first king may rule his people 
by such laws as he makes himself and therefore he may set upon 
them taxes and other impositions, such as he wills himself, without 
their assent. The second king may not rule his people by other Jaws 
than such as they assent to and therefore he may set upon them 
no impositions without their own assent, 

This diversity is well taught by Saint Thomas, in his book which 
he wrote to the king of Cyprus On Princely Government . 2 But yet 
it is more clearly treated in a book called Compendium of Moral 
Philosophy f and somewhat also by Giles in his book On Princely 


1 Cf in Praise of the lams of England , ch s, and Appendix A. For discussion 

of the meaning of these terms, see Introduction and articles by Gilbert, Torte*- 
cue’s “dominium regale et politicum” ’ and Bums Toriescue and the Political 
Theory of dominwttt\ 

2 Aquinas, On Princely Government. Only the first book and the first four chapters 
of the second boot are now thought to have been written by Aquinas; it was 
continued by Ptolemy of Lucca. References to the later sections are to pseudo- 
Aquinas. For editions, see ‘Select bibliography 1 . 

J Roger of Waltham {floruit c. 1300}. His Compendium Morale (Bodleian Laud MS 
Misc. 616) is a series of moral disputations on the virtues and duties of a prince. 
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Government? The children of Israel, as Saint Thomas says/ after 
God had chosen them as ‘his own people and holy realm’/ were 
ruled by Him under Judges ‘royally and politically’, until the time 
that they desired to have a king such as all the gentiles, which we 
call pagans, then had, but they had no king but rather a man who 
reigned upon them ‘only royally’. With which desire God was 
greatly offended, as well for their folly, as for their unkindness since 
they had a king, which was God, who reigned upon them politically 
and royally, and yet they would change him for a king, a man who 
would reign upon them only royally. 

And therefore God, threatening them, made them afraid by thun¬ 
ders and other terrifying things from the heavens. And when they 
would not thereby leave their foolish desire, he charged the prophet 
Samuel to declare to them the law of such a king as they asked; 
who, among other things, said that he would take from them their 
land and give it to his servants, and set their children in his carts, 
and do to them many such other harmful things, as appears in the 
eighth chapter of the first Book of Kings. 7 Whereas before that time, 
while they were ruled by God royally and politically under Judges, 
it was not lawful for any man to take from them any of their goods, 
or to injure their children who had not offended. 

Whereby it may appear that in those days ‘political and royal 
government’ was distinguished ‘from only royal government and 
that it was better for the people to be ruled politically and royally, 
than to be ruled only royally. Saint Thomas also in his said book 
praises ‘political and royal dominion’, because the prince who reigns 
by such lordship may not freely fall into tyranny, as may the prince 
who reigns ‘only royally’.* And yet they are both equal in estate and 
in power, as may easily be shown and proved by infallible reason. 


* Giles of Home (c. 1243-1316), also referred to as Aegidius Romanus and Egid)0 
Colonna, was a pupil of Aquinas at Paris 1269-1272, be mote his On Pnncety 
Government for Philip IV. Reference is to mii. 

5 Pseudo-Aquinas, De Regimme Prineipum, n.viii and ix. 

* This a combination of Deuteronomy 14^ and Exodus 19:6. 

7 I Samuel 8 : id - j 8 . Aquinas, Theobgiea ia nae qu 4 fllT P*™ 0- 

Aquinas, De Regitnine Principum , u.ix and in.xi. ,. . 1 

* Aquinas, On Princely Government rvi and see Bums ‘Fortescue and the Political 

Theory of dominium'* , , « .. 

» a. In Praise of the Laws of England, chs. xi, *iv, iwuv and xxxvu and On the 

Nature of the Law of Nature, Appendix A. 
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Chapter 2 

Why one king reigns ‘royally*, and another 
‘politically and royally’ 

Some men may perhaps wonder why one realm is a lordship only 
royal, and the prince thereof rules it by his law called ‘royal Jaw', 
and another kingdom is a lordship royal and political, and the prince 
thereof rules it by a law called ‘political and royal law’,^ since these 
two princes are of equal estate. This doubt may be answered in this 
way. 

The first institution of these two realms upon the incorporation 
of them is the cause of this diversity." When Nimrod, by might for 
his own glory, made and incorporated the first realm and subdued it 
to himself by tyranny, he would not have it governed by any other 
rule or law, but by his own will, by which and for the accomplish¬ 
ment thereof he made it. And therefore though he had thus made 
himself a realm, holy scripture disdained to call him a king, ‘since 
rex is so called from regendo or ruling'," which thing he did not, 
but oppressed the people by force, and therefore he was a tyrant 
and called ‘the first of the tyrants'. But holy writ calls him ‘a mighty 
hunter before the Lord'. For as the hunter takes the wild beast in 
order to slay and eat him, so Nimrod subdued to him the people 
by force, in order to have their service and their goods, exercising 
over them the lordship that is called ‘only royal dominion'." 

After him Belus who was first called a king, after him his son 
Ninus, and after him other pagans, who by example of Nimrod 
made themselves realms, would not have them ruled by other laws 


10 


The Larin here k ‘Ius regale’, and Ius politicum et regale'. Fortescue captains 
the difference between f ius’ and ‘lest’ in On the Nature of the Law of Nature ixxx. 
Deriving W from ‘iustitia’, that is, that which is ‘bona et aequa, he says that 
‘lex’ k a species of ‘iua’ which constrains or binds - ‘lex’ as 'vinculum inns . He 
also states that ‘lex’ or ‘ius’ can be used with reference to jurisdiction, but that 
only ius* is used to refer to a title to possession. 

" Cf. In Praise of the Laws of England , ch.xin. 

For <r ex a regendo’, see Augustine, City of God \.m and Isidore of Seville, bty- 
moiogies , n.3 and In Pratse of the Laws of Nature, n^ 68. 

The example of Nimrod is from Genesis 10:8-12. See Augustine, Ltty ej Ow, 
xvi iii Isidore of Seville, Etymologies vu.6 and John of Salisbury, 
vm.20. Fortescue possibly used his own copy of Vincent of Beauvais 0* the Moral 
Education of a Pmee for the reference, Bodleian Rawlinson MS C 298. Nimrod 
is extensively used as the ‘first tyrant’ whose rule was founded by conquest. 
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than by their own wills/* Which laws are very good under good 
princes, and their kingdoms then most resemble the kingdom of 
God, who reigns upon man ruling him by His own will Wherefore 
many Christian princes use the same law, and therefore it is that 
the laws say, ‘what pleased the prince has the force of kiwV* And 
thus I suppose ‘only royal dominion’ first began in realms. 

But afterwards, when mankind was more civilised/ 6 and better 
disposed to virtue, [there arose] great communities, as was the fel¬ 
lowship that came in to this land with Brutus/ 7 willing to be united 
and made a body politic called a realm, having a head to govern 
it - since, following the saying of the Philosopher, every community 
united of many parts must needs have a head** - then they chose 
the same Brutus to be their head and king. And they and he upon 
this incorporation, institution, and uniting of themselves into a 
realm, ordained the same realm to be ruled and governed by such 
laws as they would all assent to, which law is therefore called ‘politi¬ 
cal 1 , and, because it is administered by a king, it is called ‘royal’/ 9 

'PoUcia is so called from poles , that is many, and ycos , that is, 
wisdom; by which political government is called government 
administered by the wisdom and counsel of many/ 70 The king of 


15 




14 For Belus and Minus, see Augustine, City of God, rv.vi, xvuu and xvu, xvm.it, 
Cf. On the Nature of the Lm of Nature, i.viii, 

‘Quod principi placuit legis habet vigorem 1 is the Roman la* lex regia UL 
Institutes 1.2.6 and CIC Digest i+i. Cf. In Praise of the Lam of England, chs. 
ix and xxxiv, 17 and +8. 

The original word here is ‘mansuete’ which means tame, gentle or mild . 
Consent as the basis for power is dead? poitrayed as a more advanced form ot 
government. In On the Nature of the Lav of Nature j.xvi, Fortescue describes 
Ocurian, who ruled loyally and politically', as ‘mansuetissmms , see Appendix 

Brum! grat grandson of Aeneas, was the founder of Britain 
frey of Monmouth's History of the Kings of Britain. Fortescue probably took his 
reference, however, from Richard Rede’s ‘Chronicle’ (of which he owned a copy, 
Bodleian Rawlinson MS c 398) or from Vincent of Beauvais, On the Moral Edu¬ 
cation of a Print*, ch.a, Bodleian Rawlinson MS c 398, fo. 9ir. 

Taken from pseudo-Aquinas, De Regtmine Prmapum, m.9. Cf In Praise of ike 

\n SisCrafuntVthe incorporation of the realm, Fortescue appears to 
two distinct acts- a compact and then the election of a head. In the coraj^ing 
passage of In Praise of the Laws of England {ch. xm, 20) the 
realm as a body politic complete with a head seems eo happen all in one gb -, 
Or^ri unknown, but Ptolemy of Lucca (pseud^Aquinas) also ^nved pohticuni 
S ‘plurium 1 , £V Repmne Principe** iv i. Cf. On the of the U» of 

Nature i.xxiii. 
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the Scots reigns upon his people by this law, that is to say, ‘by political 
and royal government’And, as Diodorus Siculus says in his book 
Ancient Histories, the realm of Egypt is ruled by the same law f and 
therefore the king thereof does not change his laws without the assent 
of his people. And, as he says, the kingdom of Saba in Arabia Felix is 
ruled in like form/ J and the land of Libya J * and also the majority of 
all the realms of Africa/ 5 Which manner of rule and lordship the said 
Diodorus in that book praises greatly; for it is not only good for the 
prince, who may thereby the more surely do justice than by his own 
arbitrament; but it is also good for his people who receive thereby 

such j ustice as th ey desire themselv es. 

Now, as it seems to me, it is shown clearly enough, why one king 
reigns upon his people ‘by only royal dominion’, and the other 
reigns ‘by political and royal dominion’; for the former kingdom 
began of and by the might of the prince, and the Utter began by 
the desire and institution of the people of the same prince. 


Chapter 3 

Here are shown the fruits of ‘royal law' and the 
fruits of ‘political and royal law’ 

And although the French king reigns upon his people ‘by royal 
dominion?' yet neither Saint Louis, sometime king there, nor any 
of his progenitors, ever set any taxes or other imposition upon die 
people of that land without the assent of the three estates/* which 


u See A, Grant, Independence and Nationhood: Scotland 1306-1469 , 

J.D. Mactie, A History of Scotland (and edn, London, 397a), chs. 5 and 0. 

- Diodorus Siculus, Library of History , Ancient Histones , 1.69. 

» Diodorus Siculus, Library of History, Ancient Histmes, m 49 

* Diodorus Siculus, Library of History, Ancient Histones, m.46-47- 

» Diodorus Siculus, Library of History, Ancient Histones, Df-S- Cf, In Praise oj the 

* W. O*. -V 

” a t™Frmdi 5 junst d RiiHppe de Rant, sire dc Etattnumoir 

lui plait 1 fain, doit Eire tern pom Ira’, cited by Plummer, r*t G«*flwrt« f 
EmrtotA tot. For a comparison of Beiumanoir’s CmMmts & wlt * 1 

Bracton an^GlanviBe, see ). Dttnbabin in J.H. Bams (ed.) Casting H«tory of 
Medieval Political Thought , esp, 486. 

St Louis was King Louis IX of France (1226^1270). On the estates 
P S Lewis, ‘The Failure of the French Medieval Estates in P.S. Lewis (ed.), 
turns. Martin, The Recovery of France in the Fifteenth Century, ch. 10, 294- 
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when they are assembled are like the court of the parliament in 
England/ 0 And many of his successors kept this order until 
recently, when Englishmen made such war in France, that the three 
estates dared not come together. And then for that reason and for 
the great necessity of goods which the French king had for the 
defence of that land, he took it upon himself to set taxes and other 
impositions upon the commons without the assent of the three 
estates/ 0 But yet he would not, nor has, set any such charges upon 
the nobles, for fear of rebellion/” And because the commons there, 
though they have grumbled, have not rebelled or dared to rebel, the 
French kings have every year since set such charges upon them, 
and have so augmented the same charges, that the same commons 
are so impoverished and destroyed, that they can barely live. 


19 Cf, Philippe de Commynes. ‘this type of preparation [for war] takes a long time 
there [in England] because the king cannot undertake such in exploit without 
assembling his Parliament, the equivalent of our Three Estates, which is a very 
just and laudable institution, and on account of this the kings are stronger and 
better served when they consult parliament in such matters. When these Estates 
are assembled, the king declares his intentions and asks for aid from his subfects, 
because he cannot raise any taxes in England, except for an expedition to France 
or Scotland or some other such comparable cause. They will grant them, very 
willingly and liberally, especially for crossing to France. There is a well-known 
trick which these kings of England practise when they want to amass money. 
They pretend to want to attack Scotland and to assemble armies, To^raise a large 
sum of money they pay them for three months and then disband their army 
and return home, although they have received money for a year. King Edward 
understood this ruse perfectly and he often did this’, Mmotrs The Rngn Louts 

" A standing army and permanent faille were established in 1439, see further, J.H. 
Sherman, Government and Society in France 1461-/66/, 3 S“T' 

The military service owed by the nobility exempted diem from taxation, see 

Shennan, Government ami Society, aj-8. 

Cf ‘At the time 1 am speaking about, everybody, whether of high, middle or 
low rank, thought the kingdom very expensive to run 
and suffered for twenty years and more appalling taxes- . Certainly it was pimul 
to see and learn about the poverty of the people but our master had one good 
quality; he never amassed a fortune. He took everything and spent everything 
.„ In some respects it would have been better if he had done 
took from the poor to give to those who had no need of it, Ccmmynes, Mtmotn, 
v 19 346. Atso/King Charles VII, at the tune of his death used to raise m dl 
1,800,000 francs from his kingdom. His soldiers consist^ of; 
arms in the ordinance companies who waned order by pnfafl^ 
of the kingdom, yet for a long time before his death they had not nddenground 
the country which was a great relief 10 the people. At the time of_our m*** s 

death he ™ receiving 4 , 7 «*>» ” i , 1 *a^T* 

men-at-arms and more than as,o°° tofantO , Maun vi. 6 , 388- See also, r K. 

Gaussin, Louis XI: Roi Mec&nnu. Book n, ch. n, 150-96 
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They drink water, they eat apples with very brown bread made 
of rye, they eat no meat other than very seldom a little bacon, or 
the entrails and heads of beasts slain for the nobles and merchants 
of the land. They wear no wool, unless a poor coat under their 
outermost garment which is made of great canvas and is called a 
frock. Their hose are of the same canvas, and do not pass their 
knees, wherefore they are gartered and their thighs bare. Their 
wives and children go barefoot. They can live no other way. For 
those who were accustomed to pay their lord one scute for a ten¬ 
ement, hired by the year, now pay the king five more scutes over 
and above that one. Wherefore they are compelled by necessity con- 
ti nually to look out for labour and grub in the ground for their 
sustenance, such that their nature is wasted, and their kin are 
brought to nought. They walk crookedly and are feeble, not able to 
fight, nor to defend the realm; nor have they weapons, nor money 
with which to buy themselves weapons. But truly they live in the 
most extreme poverty and misery, and yet they dwell in one of the 
most fertile realms of the world. 

Wherefore the French king has no men of his own realm able to 
defend it, except his nobles, who do not bear such impositions, and 
are therefore very physically able; for which reason the said king is 
compelled to make his armies and retinues for the defence of his 
land of foreigners/'* such as Scots/' Spaniards, Aragonese, men of 
German/ 5 and of other nations; or else all his enemies might over¬ 
run him; for he has no defence of his own except his castles and 
fortresses, Lo this is the fruit of his ‘royal law . 

If the realm of England, which is an island and therefore may 
not easily get succour of other lands, were ruled under such a law, 
and under such a prince, it would then be a prey to all other nations 
who wanted to conquer, rob, or devour it; which was well proved 
in the rime of the Britons, when the Scots and the Piets so beat and 
oppressed this land, that the people thereof sought help of the 
Romans, to whom they had been tributary. And when they could 
not be defended by them, they sought help of the duke of Brittany, 


u Cf, Giles of Rome, On Princely Government, m.ii.6 where he stares ^ 

of foreigners, * W#* * m >. 


of foreigners* as opposra -p n Ti t „ 

* For » reference to Louis XTs Scots Guard, sec Commyncs, 

* This is probably a reference to the Swiss, see Shennan, Government and Society, 

_ . r UT _ __ i i|A 


1 1I1J 10 J — - -- 

36 and Gaussin, Louis XI, 263-9 3 *b~ 33 - 
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then called little Brittany, and granted therefore to make his brother 
Constantine their king/ 6 And so he was made king here, and 
reigned many years, and his children after him, of which the great 
Arthur was one of their issue/ 7 

But, blessed be God, this land is ruled under a better Jaw; and 
therefore the people thereof are not in such penury, nor thereby 
hurt in their persons, but they are wealthy, and have all things 
necessary to the sustenance of nature, Wherefore they are mighty, 
and able to resist the adversaries of this realm, and to beat other 
realms that do, or want to do, them wrong, Lo this is the fruit of 
‘political and royal law 1 , under which we live. Now I have somewhat 
shown the fruits of both laws, k so that by their fruits you shall know 
them’/* 


Chapter 4 

Here is shown how the revenues of France have 

been made great 


Since our king reigns upon us by laws more favourable and good 
to u$, than are the laws by which the French king rules his people, 
it stands to reason that we should do more good and be more 
profitable to him than the subjects of the French king are to him; 
which it would seem that we are not, considering that his subjects 
yield to him more in a year, than we do to our sovereign lord in 
two years, although they do so against their wills. 

Nevertheless when it is considered, a king’s office stands in two 
things: one, to defend his realm against their external enemies by 
the sword, the other, that he defend his people against internal 
wrongdoers by justice, as it appears by the said first Book of Kings. 


it. 


See Geoftrtv of Monmouth, History of the Kings w.1-5, 144 An 

account is also in Rede’s ‘Chronicle’, Bodleian Ratriinson MS c 398.Jos 111 12. 
See Geoffrey of Monmouth, History of the Kmgs of BrtUttn vm.19-20, *° 4 _ 
The full reference is ‘Beware of false prophets, who come to you m >k*F 
clothing but inwardly are ravenous wolves, lou wdl Lnow them by 
Are grapes gathered from thorns or figs from thistles? So, every sound tree bea^ 
good fruit, but the bad tree bears evil fruit, \ sound tree cannot bear evd firnn, 
nor can a bad tree bear good fruit. Every tree that does notbear good fru* * 
cut down and thrown into the fire Thus you will I^ ^ lter fmitS ’ 

» I&unuel In . 45 + "k™ *>rk — T 1 ' ‘ « fdffstad * *5 

agaL enemies outward, if case require, »s apunst rebels f 

tTbe\ Rot. Parl. y v.242. In the parliamentar? sermon of 1467, bishop StiJlrngton 
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This the French king does not, though he keeps justice between 
subject and subject; since he oppresses them more himself, than 
would have done all the wrongdoers of the realm, though they had 
no king. And since it is a sin to give no meat, drink, clothing or 
other aims to those who have need, as shall be declared at the Day 
of Judgement, how much greater a sin is it to take from the poor 
man his meat, his drink, his clothing, and all that he has need of? 
Which truly the French king does to many thousands of his sub¬ 
jects, as is before clearly declared. 

Which thing though it is now disguised ‘as royal law*, yet it is 
tyranny. For, as Saint Thomas says, when a king rules his realm 
only to his own profit, and not to the good of his subjects, he is a 
tyrant/* King Herod reigned upon the Jews ‘by royal dominion*; 
yet when he slew the children of Israel, he was in that a tyrant/ 7 
even though the laws say, ‘what pleased the prince has the force of 
lawWherefore Ahab who reigned upon the children of Israel by 
like law, and desired to have Naboth his subject’s vineyard, would 
not by that law take it from him, but proferred him the value 
thereof." For these words said to the prophet, ‘declare to them the 
royal law’,* is not to say otherwise than, ‘declare to them the power 

of the king’. 

Wherefore as often as such a king does anything against the law 
of God, or against the law of nature, he does wrong, notwithstand¬ 
ing the said law declared by the prophet. And it is so, what the law 
of nature wills in this case, that the king should do to his subjects, 
as he would be done to himself," if he were a subject;" which would 
not be that he would be almost destroyed as are the commons of 


« 

it 

a 


41 
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said of the ting that 4 his final intent was to minister law and justice, and to plant, 
fix and set peace through all this his realm ... and also intended to provide an 
outward peace for the defence and safety of'this realm 1 , Rot. Pari. v,6m. 
Aquinas, On Pnncely Government, i.i, from Aristotle, Politics, Ui.vu. 

Matthew 2:16-18. Cf. On the Nature of the Law of Nature i.xxvm 

Institutes [.2.6 and Digest 1.4.1. Cf. The Governance, ch.2, 86 and In Praise of the 

Lam of England, chs, ix and xxxiv, 17 and 48. 

I Kings 22 and in pseudo-Aquinas, De Regimine Prmapnm ffl.xi. 

The^Golden Rule 1 or ‘law of the prophets’ of doing to others as you would be 
done to is to be found in Matthew 7:12 and in Gratwn’s Decretum, demote 1, 
in A. Friedberg (ed.), Corpus Inns Canmici pars prior; Decretum Magts^GraUanr 
In On the Nature of the Law of Nature J.iv, Fortescue expUins that > 1 tobe 
considered as part of the law of Nature. The argument is largely derived from 
Aquinas, Strnna Theobgica ia uae qus. go-108, esp. 94-5. 

Cf. In Praise of the Laws of England, ch. xxvu 4 ‘ 
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France, Wherefore* albeit that the French king’s revenues are by 
such means much greater than are the revenues which the king our 
sovereign lord has of us, yet they are not rightly taken, and the 
might of his land is almost destroyed thereby. 

By which consideration 1 do not want the king^ revenues of this 
realm to be made great by any such means. And yet of necessity 
they must be greater than they are at present. And truly it is very 
necessary that they are always great, and that the king should have 
abundantly the means by which his estate may be honourably kept 
for very many reasons, of which some shall now be remembered. 


Chapter 5 

The harm that comes of a king’s poverty 


Fiist, if a king is poor, he shall by necessity make his expenses, and 
buy all that is necessary to his estate, by credit and borrowings 
wherefore his creditors will win upon him the fourth or the fifth 
penny of all that he spends. And so he shall lose, when he pays, the 
fourth or the fifth penny of his revenues, and thus be thereby ever 
poorer and poorer, as usury and chevisance increases the poverty of 
he who borrows/ 7 His creditors shall always grumble for lack of 
their payment, and defame his highness of misgovemance, and 
default of keeping of payment days; which if he keeps, he must 
borrow as much at the payment days, as he did first; for he shall 
then be poorer than he was by the value of the fourth or fifth part 
of his first expenses, and so be ever poorer and poorer, until the 
time when he is the poorest lord of his land. For such manner of 
borrowing makes the great lords to be poorer than their tenams_ 

What dishonour this is, and abating of the glory of a king. But 
yet it is most to his insecurity. For his subjects will rather go with 
a lord who is rich, and may pay their wages and expenses, than with 
their king who has nothing in his purse, such that they must serve 
him, if they want to do so, at their own expense. 

Likewise, if the king is poor, he shall of necessity make his gifts 
and rewards by assignments, for which he shall have but little 


^ See K.B MacFariane, ‘Loans to the Lancastrian kings', Ombndft 
frurml <> {mil 51-M ^ G.L. Hamss, ‘Aids, loam and benevolences, & 

(1963). , _ 

w Cf. Aquinas, On Princely G&vemutent, I.™, 
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thanks. For the poor man would rather have a hundred marks in 
hand, than a hundred pounds by assignment, which perhaps 
shall cost him very much before he can get his payment, and 
perhaps never be paid thereof.' 5 And often for lack of money the 
king shall be glad to give away his land to such as would have 
preferred a hundred pounds in hand, than of land worth £40 yearly, 
to the great abating of his revenues and depopulation of his 
realm. 50 

But the greatest harm that comes of a king’s poverty is that he 
shall by necessity be compelled to find extreme means of getting 
goods; such as to accuse some of his subjects who are innocent, and 
upon the rich men more than the poor, so that he may better pay; 
and to show rigour where favour ought to be shown, and favour 
where rigour should be shown, to perversion of justice, and pertur- 
bation of the peace and quiet of the realm." For, as the Philosopher 
says in his Ethics , 'It is impossible to do good works without 
resources’." 

It is not now necessary to specify more of the harms which come 
to a realm by the poverty of their king, although there are many 
more than we have shown yet, for every wise man may see them 
dearly enough. But we must hold it to be undoubted, that no realm 
may prosper, nor be worshipful, under a poor king. 


» Most of the Crown’s creditors received payment in the form of assignments 
rather thro cash. These assignments were promises of repayment at a future date 
in the form of drafts in anticipation of revenue being collected by, for erompfe, 
sheriffs or customs collectors. Increasingly, however, the revenue was spent, 
rod the tallies of assignment failed to be met. SeeAX^Brown 
of Late Medieval England 1272-1461 {London, 1989) 80-84 “<* E F J® 00 ® Tk * 

- TlKJiSS tteVortei lords^in 1460 complains of l d« povmyrod misery 
that... our sovereign lord stands in, not having any bvehhood of rite orown of 
England whereof he may keep his honourable household, which causes the spill¬ 
ing of his liegemen’, English Chronid r, 86. 

" These ‘estreme means’ would include benevolences and the ngormis wforcement 
of penal statutes, see E F. Jacob, The Fifteenth Century 1399-14%* 43 M* 
for future developments, see Goodman, The Ncr Monarchy. 

* This is Auttmtates Answetis, 334, from Aristotle, Eihtcs, i.vm.15. 
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Chapter 6 

Ordinance for the king’s ordinary charges^ 

And since it is necessary for the king always to be rich, which 
may not happen unless he has revenues sufficient for the yearly 
maintenance of his estate, it is useful that we first estimate what his 
yearly charges and expenses are likely to amount to because his 
revenues need to be proportioned according to that/* But yet they 
need to be greater than will be the charges, for fear of sudden occur¬ 
rences, which may happen to him and to his realm. For Saint 
Bernard says that if a man’s expenses are equal to his livelihood, a 
sudden chance may destroy his estate/ 5 

The king’s yearly expenses consist in ordinary charges and in 
extraordinary charges. His ordinary charges may not be eschewed, 
and therefore livelihood needs to be assigned for the payment 
thereof, which livelihood is to be put to no other use/ 6 And if it 
happens that any patent is made of any part thereof to other use, 
then that patent shall be void and of no effect. If this is firmly 
established, the king’s ordinary charges may always be paid in hand, 
and the provision for them may always be made at the proper time, 
which shall be worth to the king the fourth or the fifth part of the 
quantity of his expenses for ordinary charges. 


53 

55 


See Myers, The Household of Edvard IV and Meries, The E H lish Nobk 

Edward IV told the assembled parliament in 1467: ^e cause why I have called 
and summoned this my present parliament is that 1 purpose 10 live upon mine 
own and not to charge my subjects except in great and urgent causes, concerning 
more the weal of themselves, and also the defence of them and of this my realm, 

rather than mine own\ Rot. Pari. ¥.572. . , f . 

St Bernard (attributed to), Epistola Dt Cura Rn Famh* rw, rv, ed. J R. Lumby 

(EETS, London, 1870) 3 29. M 

On die ordinary chaises, cf. Appendia C, 4 - 5 , M-?- 

Robert Redesdale's petition of .46?: ‘We, the Kmg’s true ind iatthfi .1 Commons 
and subjects of this land, meekly beseech ... that it mil please him [Edward 
IV] for the treat weal of himself, his heirs and the commonweal of m hu mue 
subjects and Commons ... to establish for ever to be had such a sufficiency of 
livelihood and possessions, by the which he and all his heirs after h»j » t”»y “ ‘ 
tain and keep their most honourable estate, with all other ordinary chargm neces¬ 
sary to be had in this land. So that neither he nor any of his h««l«r. 
need of necessity to charge and lay upon his true Commons and 
great impositions as before is expressed; unless It were for the great and urgent 
muses concerning as well the weal of us as of our said sovereign lord. 
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This in no way restrains the king’s power. For it is no power to 
be able to alienate and put away; but it is a power to be able to have 
and keep to himself Just as it is no power to be able to sin, and to 
do ill, or to be able to be sick, or to grow old, or for a man to be 
able to hurt himself. For all these powers come of impotency. And 
therefore they may properly be called non-powers. Wherefore the 
holy spirits and angels, who are not able to sin, grow old, be sick, 
or hurt themselves have more power than we, who may harm our¬ 
selves with all these defects/ 7 So the king’s power is greater, in that 
he may not put from himself possessions necessary for his own 
sustenance, than if he might put them from himself, and alienate 
the same to his own hurt and harm. 

Nor is this against the king’s prerogative, by which he is exalted 
above his subjects, but rather this is to him a prerogative. For no 
man save he may have again the land that he has once alienated. 
This livelihood assigned for the ordinary charges shall never after¬ 
wards be asked of the king, nor shall his highness think therefore 
that he has greater livelihood to be given away. And so by reason 
hereof he will the more restrain his gifts of the rest of his livelihood, 
considering that then it will not be great, and therefore he shall 
have more need of it than shall those who will ask for it. 

The ordinary charges, which this writer can now remember, are 
these: the king’s household and his wardrobe * And although the 
king wishes now, or will hereafter, to make his household less than 
it used to be; yet his highness shall then have therefore about his 
person, for his honour and safety, lords, knights, and squires, and 
others, in as great a number, or greater, than his household used to 
be, for charges perhaps as great as his household well-ruled used to 
stand him in. Wherefore herein it is not necessary to consider or to 
purvey, except only for the king’s house, which he may resume or 
change into his new fashion, or other form at his pleasure, andas 
it shall be thought most expedient according to the seasons. The 
expenses of which household may soon be estimated by those who 
have been officers therein, and by the clerks of the exchequer. 


St 


The idee of ’non-power’ or Impotence’ is cmcial to Fortescuc’s ri^ry^ CX 
Appendie A, 133 and In Praise of the Lam of England, eh. xrv, 14 and see In 

- F^eh^ehokl end wardrobe, «e Myers, The Household ofEivaei IV. 
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The second ordinary charge is the payment of the wages and fees 
of the king's great officers, his courts and his counsel. 5 * Which 
charge will always be great, and these men need always to be 
promptly paid. For poverty in them is not only unworshipful, but 
it may do the most harm that may come of any need in any estate 
of the land, after the king's most great estate. 

The third ordinary charge is the payment of the keeping of the 
marches,^ wherein we bear much greater charges yearly than do 
the Scots, which is often because of the favour that we do to the 
persons who keep them, which favour the Scots do not. 

The fourth charge is the keeping of Calais, which charge is well 
enough known. 

The fifth charge is for the king’s works, of which the yearly 
expenses may not be estimated, but yet the accounts of the clerks 
of the works will give an idea of them, for as long as the king makes 
no new works, 6/ 

The keeping of the sea I do not count among the ordinary charges 
because, although the charge thereof is borne yearly, it is not esti¬ 
mable, and the king has for that purpose the subsidy of poundage 
and tonnage. Nevertheless poundage and tonnage cannot therefore 
be reckoned as part of the revenues which the king has for the 
maintenance of his estate, because it ought to be applied only to the 

keeping of the sea. w , . 

And though we are not always at war upon the sea, yet it is 

necessary that the king always has some fleet, for the repressing of 
pirates 6J to protect our merchants, our fishers,** and the dwellers 


JS On wages and fees, see Myers, Tht Household of Edward IV. In the MS Digby 
145 written by Sir Adrian Fortescue there is inserted here ‘his Garde and other 
servants 1 . Edward IV sei up his own personal guard in M* 7 - 
& These were the east and west Marches x>f Scotland, In 1461 Warwick had been 
appointed sole warden of the Marches. In 1463, the east March was given to 
Warwick’s brother Montague, and in 1470, Richard duke of Gloucester was 


61 

62 


63 


win ted warden of the west March, 

: Myers, The Household of Edward IV, . ^ ^ 

ants of ru no age and poundage were granted for life to Henry V (1415), Henry 
(1453) and Edward IV (1463}. The revenue was supposed to be reserved tor 
: ‘keeping of the sea’ but was diverted for various purposes, see, for example, 

: complaint against Suffolk, Rot Pad, V. 180. R ,, 

%h Herry VI several enquiries into piracy were ordered, Calendar Eatent Rota, 
i. V Henry VI. See Hof. Pad. VI. 13& for *e activities of the Cornish pirate, 


Henry Bodmgan. 
w See PL HI. &i (1473)- 
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upon our coasts, w and also that the king always keeps some great 
and mighty vessels, for the defeat of an army when any shall be 
made against him upon the sea. For then it shall be too late to have 
such vessels made. And yet without them, all the king's navy shall 
not suffice to assail carracks and other great vessels, nor yet to be 
able to break up a mighty fleet gathered purposely . 66 

Now, as I suppose, we have reckoned the greatest part of the 
king's ordinary charges. Wherefore we will consider next his extra¬ 
ordinary charges, as far as may be possible to us. 


Chapter 7 

The king’s extraordinary charges 

The king’s extraordinary charges are so irregular, that no man may 
know them in certainty, but yet he may estimate what sum they 
are not likely to exceed, unless there happens an excessively exorbi¬ 
tant case. And then it shall be reasonable, and also necessary, that 
all the realm bear for that case a special charge. Such of the said 
extraordinary charges as this writer can now remember are these. 

First, the king shall often send out of this land his ambassadors , 67 
as well to the pope as to divers kings, princes and nations. And at 
other times he shall send his procurators and messengers to the 
general councils" Which ambassadors, procurators and messengers 
shall need to be honourably accompanied and highly regarded, as 
much for the worship of the realm, as for the advancing of the 
matters for which they shall be sent. And this is to the king’s very 
great charge, which shall be more or less, after their long or short 
stay in their voyage. 

Likewise, the king shall bear unknown yearly charges in receiving 
of legates and messengers sent from the pope, and ambassadors 
sent from kings and other princes, and also from great communities 


In 144a there were complaints that it was not safe on the coasts, Ret.Parl, V. $1. 

* A list of the fleet under Henry V (1417) gives twenty-four, PPC, u. The 
depletion of the fleet under Henry VI caused much adverse comment, see, lor 
example, The Libelle of English Polyeye, II, 159 (in Jacob, The Fifteenth Century, 
34.6-9) where it is said that England’s enemies suggest that a sheep should sup¬ 
plant the ship on the coinage. 

* Plummer edn, 241-2 gives details of the wages of ambassadors. 

» Ambassadors were sent to the councils of Pisa (1409), Constance (1414k 
(1433), Bask (1431) and Ferrara (1438). 
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beyond the sea, which will put the king to great expenses while 
they are here, and at their departing they must needs have great 
gifts and rewards. For that behts the king’s magnificence and liber¬ 
ality and it is also necessary for the worship of his realm. 

Likewise, since it is not good that he [the king] should reward 
such as do, or shall do him service, or other manner of pleasures, 
with the possessions and revenues of his crown, nor with other 
possessions of his inheritance - for they be much more necessary 
for the sustenance of his great estate - it shall therefore be neces¬ 
sary, that the king make such rewards with money out of his coffers, 
and that some of them have so largely thereof, as they may with it 
buy themselves land, if they want to. For by this mean the king s 
estate shall always be kept unblemished. And of some men his high¬ 
ness shall have more thanks for money than for land. Also money 
is the most fitting reward to him who has not long served. This 
charge will always be great, and so inestimably great, that in some 
year a great lord’s livelihood shall not suffice to bear it, even if he 
sells a great part thereof. And truly, when the king rewards his 
servants in this manner, he shows great favour to all his realm. 

Likewise, it is necessary that the king has such treasure that he 
may make new buildings when he wants to, for his pleasure and 
magnificence, and such that he may buy himself rich clothes and 
rich furs other than usually fall under the yearly charges of his 
wardrobe, rich stones, cloth, belts, and other jewels and ornaments 
convenient to his estate royal." And often he will buy rich hangings 
and other apparel for his houses; vessels, vestments, and other orna¬ 
ments for his chapel; he may also buy expensive horses, trappers, 
and incur such other noble and great costs, as befits his royal maj¬ 
esty of which it is not now possible for this writer to remember 
the particulars, For if a king did not do so, nor might not be able 
to do so, he would live then not like his estate, but rather in misery, 
and in more subjection than does a private person. 

Likewise, the king shall often send his commissioners in great 
force, and also his judges, to repress and punish rioters and risers. 


& 


In 1441 Henry VI ordered ill of his royal jewels to be coined sold or pledged 
for the preservation of the kingdom of France and the Duchy of Normandy. 

m Fartesaic had himself sat on many commissions of oyer et terminer, see Chnmes, 
Dr kadtims, lix-lxvii. 
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For which cause he shall at other times ride in his own person 
accompanied in force/' Which thing cannot be done without great 
costs, for no man is bound to serve him in such cases at his own 
expense. 

Likewise, if there comes a sudden army upon this land by sea 
or by land, the king must encounter them with a like army, or a 
greater. For the expenses whereof he shall not so suddenly have 
any aid of his people. Wherefore he must then meet the expenses 
with money out of his own coffers, or put his whole land in 
jeopardy. 

Lo, now we have remembered a great part of the king’s extraordi- 
nar> charges; and before we have shown great part of his ordinary 
charges. Wherefore now it is time to show how the king may have 
revenues and livelihood sufficient to bear these two charges. 


Chapter 8 

If the king’s livelihood does not suffice, his subjects 
ought to make it sufficient 


It has been shown before, how necessary it is that sufficient liveli¬ 
hood is assigned for the king’s ordinary charges, and that the same 
livelihood is only applied thereto, and not alienated in future. For 
that assignment may not hurt the king in any way, considering that 
if any part of the revenues thereof remain over and above the pay¬ 
ment of the same ordinary charges, that which remains is the king s 
own money, which he may then employ to other use at his own 
pleasure. And it is undoubted that the king has sufficient livelihood 
which may be so assigned for his ordinary charges. 

Wherefore we have now to enquire about nothing more than what 
livelihood the king has for the payment of his extraordinary charges, 
over and above the amount of livelihood which shall be assigned 
for his ordinary charges. And, if he does not have livelihood suf¬ 
ficient thereto, how then his livelihood may be made sufficient. 

For his realm is bound by right to sustain him in everything 
necessary to his estate. For, as Saint Thomas says, ‘the king is given 
for the kingdom, and not the kingdom for the king Wherefore 


?! 

71 


cnry VI did so after Ode's rebellion in 1450, sec Three Fifteenth-Century Chron- 

SdtxU*. dc a**, waft* ‘f ,lu Ux of 

a/urr, I.xxv and /« Praise of the Laws of England, ch. *xxvn t 53. 
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all that he dots ought to be referred to his kingdom. For though 
his estate is the highest temporal estate on earth, yet it is an office, 
in which he ministers to his realm defence and justice. And there' 
fore he may say of himself and of his realm, as the pope says of 
himself and of the Church, in that he writes, ‘servant of the servants 
of God\ ;j By which reason, just as every servant ought to have his 
sustenance of him whom he serves, so ought the pope to be sus¬ 
tained by the Church, and the king by his realm. For ‘no-one should 
serve as a soldier at his own expense\ 7# And our Lord says, *the 
labourer deserves his food ’/ 5 Wherefore the apostle says, ‘let him 
who is taught the word share all good things with him who tea- 
chesV* Wherefore since every realm is bound to sustain its king, 
yet much more are we bound thereto, we, upon whom our king 
reigns by laws as favourable as is before declared. 


Chapter g 

Here he shows the perils that may come to the king 

by over-mighty subjects 

But since the said extraordinary charges are so uncertain that they 
are not estimable, it is not possible to be certain what annual liveli¬ 
hood will suffice to sustain him. Wherefore we need in this case to 
use conjecture and imagination to think that there is no lord s liveli¬ 
hood in England sufficient to bear the king’s extraordinary charges. 
Then it is necessary' that the king’s livelihood, over and above such 
revenues as shall be assigned for his ordinary charges, are greater 
than the livelihood of the greatest lord in England / 7 

And perhaps, when livelihood sufficient for the king’s ordinary 
charges is limited and assigned thereto, it shall appear that divers 
lords of England have as much livelihood of their own, as shall then 
remain in the king’s hands for his extraordinary charges. This 
would be improper, and very dangerous to the king. For then such 

* This title was first adopted by Gregory the Great, see W. Ullmann, The Growth 
of Papal Giyvemnunt in tht Middle Agw (London, T 95 SK 37 ' 

71 I Corinthians yj. 

* Matthew 10:10. 

75 Galatians 6.6. 

JT Bodleian Digby MS 145 tas ‘two of the greatest. 
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a lord may spend more than the king, considering that lie is charged 
with no such charges, extraordinary or ordinary, as is the king, 
except a household, which is but little in comparison of the king's 
house/* 

Wherefore if this is the case, it shall be necessary, that there be 
purveyed for the king much greater livelihood than he yet has, For 
man’s courage is so noble, that he naturally aspires to high things 
and to be exalted, and therefore forces himself to be always greater 
and greater. For which the Philosopher says, ‘of all things we love 
most to rule’ /' Whereof it has happened that often, when a subject 
has had as great a livelihood as his prince, he has before long aspired 
to the estate of his prince, which may soon be got by such a man. 
For the rest of the subjects of such a prince, seeing that if so mighty 
a subject might obtain the estate of their prince, they should then 
be under a prince twice as mighty as was their old prince - which 
increase any subject desires, for his own discharge of that which he 
bears to the sustenance of his prince - will therefore be very glad 
to help such a subject in his rebellion. And also such an enterprise 
is the more feasible, when such a rebel has more riches than his 
sovereign lord. For the people will go with him who may best sus¬ 
tain and reward them. This manner of doing has been so often 
practised in almost every realm, that their chronicles are full of it. 

In the realm of France their king has never been changed, since 
it was first inhabited by French men, other than by the rebellion 
of such mighty subjects; such as Childeric^ king of France, who 
was descended of Clovis, w the first Christian king of France, and 
who was put down by Pepin son to Charles Martel" who was the 
most mighty subject that up to that time was ever seen in the realm 


See Myers, The Household of Edward IV. 

This is a misreading or alteration of Auctoritatts , 262, taken from Aristotle, Pohttes 
VII.xvii.i-t: l we always prefer that which we come across first. 

Childeric HI was deposed by Pippin the Short in 75* AD, the Carolmgian hne 
thereby replacing the Merovingian. He is mentioned in tins context in pfieudo- 
Aquinas, De Regtmne Pnneipum, IH.x and in Vincent of Beauvais, On the Moral 

Education of a Prince, ch. 4. . r . , , ir , „ . 

Clovis, ldng of the Franks, converted to Christianity in 496 AD. 1 1S 

tioned in pseudo-Aquinas, De Re&mme Principum, n.xvi, see Bloch, The Royal 

« S“arks 7 M^tel {c. 688-741 )■ Fnmldsh Mayor;of the palace 

of Pepin of Herstd. Martel’s son became Pepm til, king of the Franks (751-W}. 
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of France, And afterwards, Charles** descended of Charlemagne, 
son to the said Pepin by nine or by ten generations, was put from 
the kingdom of France by Hugh Capet,** son to Hugh Magnus, 
earl of Paris, who then was the mightiest subject of France, and 
was therefore created and called ‘Leader of France’, And in our 
days we have seen a subject of the French kings in such might, 
that he has given battle to the same king, and put him to flight, 
and afterwards beseiged him being in Paris his greatest city, and so 
kept there, until the time this said king had made such end with 
him, his adherents and followers, as he desired .* 5 

We have also seen recently in our realm, some of the king’s sub¬ 
jects give him battle, by occasion that their livelihood and offices 
were the greatest of the land, and otherwise they would not have 
done so* The earls of Leicester and Gloucester, who were the 
greatest lords of England, rose against their king Henry III, and 
took him and his son prisoners in the field .* 7 Dreading this manner 
of conduct to be practised in his land, the last king of the Scots 
put out of the same land the Earl Douglas whose livelihood and 
might was almost equivalent to his own, moved thereto by no other 
cause, save only fear of his rebellion .* 9 The chronicles of every 
realm, and especially of Spain and Denmark, are full of such 
examples, and so are also the Books of Kings in holy scripture, 
wherefore it is not necessary to write more here. 

And also it may not be eschewed, but that the great lords of the 
land by reason of new descents falling unto them, and also of mar¬ 
riages, purchases, and other tides, shall often grow to be greater 
than they are now, and perhaps some of them to be of livelihood 


« Charles the Great or Charlemagne (742-814) of the Franks and 

Holy Roman Emperor. The last CaroUngian tjng was, ^ fact Louts V 9^ 
987) who was succeeded by Hugh Qpet. The ‘Charles’ to whom 
may have been Charles of Lotharingia who made a claim 10 the Arow in 988 

* Hugh Capet (f. 938-996) king of France and founder of the third Frankish royal 

« the Bold, the W* of the Public Wed »d the 

treaty of ConfUns 1465, see Commynes, Mmom, i.a-14. . , 

* The^examples closest to those represented here are Clarence and Warwick, but 

this could also include York and the earl of Salisbury. 

" Simon de Montfort and Gilbert Clare, the battle of Lewes May 14th, 

" James II was killed at the siege of Roxburgh Castle, 146°. 

» See M. Lynch, Scotland A Ntw History (London, 19911), 

» Tltt ‘Books of Kings’ refers to t and ee Samuel and 1 and ii Kings. 
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and power like a king., which shall be very good for the land so 
long as they aspire to none higher estate . 91 For such was the duke 
of Lancaster, who made war upon the king of Spain, one of the 
mightiest kings of Christendom, in his own realm. 92 

But this is written only to the intent that it is well understood 
how necessary it is that the king has great possessions and peculiar 
livelihood for his own safety, above all, when any of his lords shall 
happen to be so excessively great, as there might thereby grow peril 
to his estate. For certainly there may no greater peril grow to a 
prince, than to have a subject of equal power to himself. 


Chapter 10 

How the crown is best to be endowed 

Now that the likeness of the king’s ordinary and extraordinary 
charges are shown, and moreover, how necessary it is that he has 
great livelihood over and above the same charges, in which it is 
necessary that he exceed greatly every man of the land, which liveli¬ 
hood undoubtedly he does not presently have, it is therefore useful 
for us now to inquire how the king may have such livelihood. But 
first, of what commodities it may best be taken. 

The king of France at one time could not spend of his domains 
in lordships and other patrimony peculiar, as much as could the 
king of England. This may be dearly seen in the fact that the queen 
of France has but five thousand marks yearly to her dower, whereas 
the queen of England has ten thousand marks* For in those days 
there was little more of the realm of France in the king’s hands, 
than that part which is called the Isle of France. For all the rest 
of the realm such as Burgundy, Normandy, Guierme, Champagne, 
Languedoc and Flanders, with many other such great lordships, 
were in the hands of the Douzepers* and of other princes and great 

lords. 


92 

93 




is is a reference to the earl of Warwick. 

tl of Gaunt (1340-99) duke of Lancaster. D ■ 

1 thousand mrtTw the dowry granted to Marpret of Anjou 

18) as it had been to Joanna, wife of Henry IV and Kathenne, wife “PHeirry - 

is is a reference to the ‘Twelve Peers’-the nchbhhopof 

Uon, Langres, Beauvais, Chalons and Noyon, the dukes of Nonnandy^ur- 

idy and Aquitaine and the counts of Toulouse, Flanders and Champagne. 
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For which cause the gabelle of the salt / 5 and the quatrime of the 
wines^ were granted to the king by the three estates of France. 
And this was no little subsidy, for no man in France may eat salt, 
unless he buys it from the king, and that is now set to so great 
price, that the bushel, which the king buys for three or four pence, 
is sold to his people for two shillings and a penny, and sometimes 
more. And the fourth pipe of the wines which is made in France 
may be no little thing, since the tilling of the vines is the greatest 
commodity of the realm, but that commodity we have not in this 
land. 

Wherefore there is no part of the manners of subsidy that might 
be good for our sovereign lord, unless he might sell to his subjects 
the salt that comes hither, in which thing he shall have more grum¬ 
bling of the people than profit. In France the people salt but little 
meat, except their bacon, for they want to buy little salt, but yet 
they are compelled to buy more salt than they want. For the king's 
officers bring to their houses every year, as much salt as by their 
conjecture is reasonable to the number of men, women and children 
who live there, for which they shall pay even though they do not 
want to have so much. This rule would be sore abhorred in Eng¬ 
land, both by the merchants who are used to having their freedom 
in buying and selling of salt, and by the people who salt their meats 
much more than do the Frenchmen, by occasion whereof they will 
then at every meal grumble at the king who deals with them more 
rigorously than his progenitors have done. And so his highness shall 
have thereof, no more than had the man who sheared his hog - 
much cry and little wool. 

In Flanders, and in other lordships from that of the dukes of 
Burgundy downward, he takes certain impositions made by himself 
upon every ox, every sheep, and upon other things sold, and also 
upon every vessel of wine, every barrel of beer, and other victuals 
sold in his lordships, which is no little revenue to him. But yet he 
does it in spite of the people, who God defend that the king our 
sovereign lord should do upon his people, without their grants or 


sj 


The gabelle or salt tax was first imposed by Phihp the Fa*, i 3 J«, ® 
expenses of the war with England and was formahsed m 13+*- The comp rj 
saleof salt was be&un by Claries V. See Shorn, Gtvemwnt andSocvty, p 
3l Guenee, States and R*Un, 99-iot and Gaussm, Low M 
* See Gaussin, Louis XI , 178. 


104 




The Governance of England 


assent. Nevertheless, with their assent such manner of subsidy, if 
there could not be found a better way to increase the king's rev¬ 
enues, is not unreasonable. For therein and in the gabelle of the 
salt, every man shall bear the charge thereof equally. But yet I do 
not want such a new charge to be put upon the people in our sover¬ 
eign lord’s days, a charge with which his progenitors never charged 
them, if a better remedy could be found. 

King Solomon charged his people with greater impositions than 
they were accustomed to bear before his days, and because his son 
King Rehoboam would not ease them thereof, the ten parts of the 
people, divided into twelve parts, departed from him, and chose 
themselves a new king, and never again came under his subjection. 97 
Of which departing God said himself afterwards, ‘this thing is from 
me’, w which is an example that it is not good for a king to burden 
his people excessively. 

Wherefore, 1 believe that if the king might have his livelihood 
for the sustenance of his estate in great lordships, manors, fee- 
farms, and such other desmesnes, his people not being charged, he 
should keep to him wholly their hearts, exceed in lordships all the 
lords of his realm, and none of them would grow to be like to him, 
which thing is most to be feared of all the world. For then within 
few years there should not remain lordships in his realm, by which 
they might grow so great. Nor might they grow such by marriages, 
unless if the king willed it. 

For to him fall all the great marriages of his land, which he may 
dispose as he wishes. And it is unlikely that by descent greater 
heritage shall fall to any man than to the king. For the most and 
greatest lords of the realm are his cousins. Neither by escheats may 
so much land fall to any man as to the king, because no man has 
as many tenants as he, and also no man may have the escheats of 
treason but himself." And by purchase, if this is done, there shall 
no man so well increase his livelihood as the king, for none of his 
tenants shall alienate livelihood without his licence,^ wherein he 
may best prefer himself. 


97 

W 

,'ftj 


I Kings 12. 

1 Kings 12. . , 

See Plucknett, Concise History, 536 and Bellamy, The Law of Treason m England 

m the Middk Ages. 

See Plucknett, Concise History, 539-41 and Simpson, An introduction to the His¬ 
tory of Land Law {Oxford, 1961) 4S—53. 
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Nor shall any livelihood be kept as whole as the king’s, consider¬ 
ing that he may not honestly sell his land, as other men may do, 
and also his selling would be the hurt of all his realm. Such was 
the selling of Chirk and Chirk’s lands,"" whereof no precedent has 
ever been seen, and God defend that any man may see more such 
hereafter. For selling of a king’s livelihood is properly called dilapi¬ 
dation of his crown, and therefore is of great infamy. Now we have 
found undoubtedly, what manner revenue is best for the endow¬ 
ment of the Crown. But since it is said before, that the king has 
not at this day sufficient thereto, it is most convenient that we now 
inquire, how his highness may have sufficient of such revenues, 
which we have now found best therefore. 


Chapter n 

Here is shown, what of the king’s livelihood given 
away, may best be taken again 


The holy patriarch Joseph, while he, under Pharaoh, governed the 
land of Egypt, ruled and so treated the people thereof, that they 
granted to pay, and paid to the same king, the fifth part of their 
grains, and of all other things that grew to them yearly of the earth; 
which charge they bear yet, and ever shall bear.^ Wherefore their 
prince, who is now the sultan of Babylonis one of the mightiest 
princes of the world; and that notwithstanding the same Egyptians 
are the richest commons that live under any prince. Whereby we 
are taught that it shall not only be good for our prince, but also 
for ourselves, that he is well endowed; for else the patriarch would 
not have made such a treaty, The French king in one thing, that 
is to say in wine, takes more of his people than does the sultan; for 
he takes the fourth penny thereof. JW But yet he takes nothing of 
their grains, wools, or any other goods which grow to them of their 


The king our sovereign lord had in earlier times, since he reigned 
upon us, livelihood in lordships, lands, tenements, and rents, almost 


m 


This refers to the castle and h*drhi ? ef Chirk in DaMUjte *Uj> gg* 
originally to the Mortimers. Henry V bought .t in 1418, but in 1438 Henry vi 

sold it to Cardinal Beaufort. 

«b The^rdgSng suforn of Babylon was Quayt-Bay (1467-1*95)- 
i& * See Gaussin, Louis X/, 178' 
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to the value of the fifth part of his realm, over and above the pos¬ 
sessions of the Church / 05 Of which livelihood, if it had abided still 
in his hands, he had been more mighty in good revenues than any 
of the said two kings, or any king who now reigns upon Christian 
men. 

But this was not possible to have been done, for the heirs of 
those who once owned it are restored to some parts thereof, some 
by reason of entails / 08 some by reason of other titles, which the 
king has considered and thought them good and reasonable. And 
some of the said livelihood his good grace has given to such as have 
served him notably, that as their renown will be eternal, so it 
befitted the king’s magnificence to make their rewards everlasting 
in their heirs, to their perpetual memory and honour. And also the 
king has given part of his livelihood to his most worshipful brothers, 
who not only have served him in the manner aforesaid, but who 
are also so close in blood to his highness, that it would not have 
befitted his magnificence to have done otherwise / 07 

Nevertheless some men have done him set vice, for which it was 
reasonable that his grace rewarded them, and for lack of money, 
the king then rewarded them with land. To some men he has done 
likewise above their merits, through importunity of their suits. And 
it is supposed that some of them have received £100 worth of land, 
who would have held themselves content with £zoo in money, if 

they might have had it in hand. 

Wherefore it is thought, that if such gifts, and particularly those 
which have been made inconsiderately, or above the merits of those 
who have them, were reformed / 05 and those rewarded with money, 
or offices, and some with livelihood for term of life, which after 
their deaths would then return to the Crown, the king should have 
such livelihood as we now seek for, sufficient for the maintenance 


SeeWolffe, The Crown tends, 15-^. n „ ... ,.. 

m Entails or estates tail wert created by the statute D* Dtmts CtmdtttOMltbut, me 
first chapter of the Statute of Westminster (1285), see Pludmett, Conme History, 

l0f If Fortescue is referring to Henry VI, these would be Jys haif-bnjthers, Ed^nd 
Tudor, earl of Richmond, and Jasper Tudor, earl of Pembrote, but he is far 
more likely to mean Edward IV^s brothers George, duke of Clarence and Richard, 

duke of Gloucester. . , ■. 

ISS Fortescue goes on to state (below, ch.i4,112) that this can only properly be done 

by means of si genersd resumption. 
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of his estate. And if it were not too great, I hold it for undoubted, 
that the people of this land will be well willing to grant him a 
subsidy, upon such commodities of his realm as have before been 
specified, and shall make good that which he lacks of such liveli¬ 
hood; so that his highness will establish the same livelihood then 
remaining, to abide perpetually to his crown, without translating 
thereof to any other use. For else when that shall happen hereafter 
to be given away, his commons will have to be charged with a new 
subsidy, and thus be kept always in poverty. 


Chapter 12 

Here is shown what harm would come to England, 
if the commons thereof were poor 

Some men have said that it would be good for the king, if the 
commons of England were to be made poor, as are the commons 
of France, For then they would not rebel, as they now often do 
but which the commons of France do not, nor can do, for they 
have no weapons, nor armour, nor goods with which to buy it. 

To these men it may be said, with the Philosopher, ad pauca 
respitientes de facili enunciant , that is to say, they that see but few 
things will soon say their advices * 709 Forsooth these folk little con¬ 
sider the good of the realm of England, whereof the might stands 
most upon the archers, who are not rich men, And if they were to 
be made poorer than they are, they should not have the wherewithal 
to buy themselves bows, arrows, padded tunics, or any other armour 
of defence, whereby they might be able to resist our enemies, when 
they wish to come upon us. And this they may do on every side, 
considering that we are an island and, as is said before, we may not 

readily have succour of any other realm. 

Wherefore we shall be a prey to all our enemies, unless we are 

mighty of ourselves, which might stands most upon our poor arch¬ 
ers Therefore they need not only have such equipment as is now 
spoken of, but also they need to be much exercised in shooting, 
which may not be done without very great expenses, as every man 
expert therein knows very well. Wherefore the making poor oi the 


■" AntoritaM Anstoiehs, 167, horn Aristotle, O. Gentratim and Corrupt l*io. 
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commons, which is the making poor of our archers, shah be the 
destruction of the greatest might of our realm . 119 

Likewise, if poor men may not easily rise up, as is the opinion 
of these men who for that reason would have the commons poor; 
how then, if a mighty man made a rising should he be repressed, 
when alt the commons are so poor, that after such opinion they 
may not fight, and by that reason not help the king with fighting? 
And why does the king have the commons mustered every year if 
it is good that they have no harness nor are able to fight?"' O, how 
unwise is the opinion of these men, for it may not be maintained 
by any reason 1 

Likewise, before now, when any rising has been made in this 
land by the commons, the poorest men have been the greatest cau¬ 
sers and doers therein. And prosperous men have been loth thereto, 
foT fear of losing their goods, But yet often they have gone with 
them, because of the threat that otherwise the same poor men would 
have taken their goods. Wherein it seems that poverty has been the 
whole cause of all such risings. The poor man has been stirred 
thereto by occasion of his poverty, in order to get goods, and the 
rich men have gone with them, because they did not want to be 
made poor by losing their goods. What then would happen, if all 
the commons were poor? Truly it is likely that this land then should 
be like the realm of Bohemia, where the commons, because of pov¬ 
erty, rose upon the nobles, and made all their goods to be 

common " 2 

Likewise, it is the king’s honour, and also his duty, to make his 
realm rich; and it is dishonour when he has but a poor realm, of 
which men will say that he reigns only upon beggars/" Yet it would 
be much greater dishonour, if he found his realm rich, and then 
made it poor. And it would also be greatly against the conscience 
of he who ought to defend them and their goods, if he took from 


no 


in 


12 Richard II ch.6 stated that all servants and labourers should have bows and 
arrows and should practise shooting on Sundays. This statute was reinforced 
by n Henry IV, eh.4. Cf. Ashby, Act™ Pohcy of a Pnnce: By law every man 
should be competed / To use the bow and shooting for disport, 11..569-7C.and 
Lydgate and Burgh's Sews: look you be kept well with 
Under the Statute of Winchester the constables of every hundred were obliged 


to inspect armour twice a year 
in This is a reference to the Hussite wars 1419-Hjo 
S!1 Cf. Giles of Rome, On Prtncely Government, ui.11.8. 




On the Laws and Governance of England 


them their goods without lawful cause. From the infamy whereof 
God defend our king, and give him grace to augment his realm 
in riches, wealth, and prosperity, to his perpetual laudation and 
worship. 

Likewise, the realm of France never gives any subsidy to their 
[sif] prince freely of their own good will, because the commons 
thereof are so poor, that they may not give anything of their own 
goods. And the king there never asks for subsidy from his nobles, 
for fear that if he thus charged them, they would enter into an 
alliance with the commons, and perhaps put him down. But our 
commons are rich, and therefore they give to their king, sometimes 
fifteenths and tenths/" and often other great subsidies, when he 
needs them for the good and defence of his realm. How great a 
subsidy was it, when the realm gave to their king a fifteenth and a 
tenth for five years , m and the ninth fleece of their wools, and also 
the ninth sheaf of their grains, for the term of five years. This they 
would not have been able to do, if they had been impoverished by 
their king, as are the commons of France. Such a grant has never 
been made by any realm of Christendom, of which any chronicle 
makes mention, nor is any other able to or has cause to do so. For 
they do not have as much freedom in their own goods/ w nor are 
they treated by such favourable laws as we are, except in a few 
regions before specified. 

Likewise, we see daily, how men who have lost their goods, and 
have fallen into poverty, soon become robbers and thieves; which 
would not have been the case, if poverty had not brought them 
thereto. How many thieves are there likely to be in this land, if all 
the commons were poor? The greatest safety, truly, and also the 
most honour that may come to the king is that his realm should be 
rich in every estate. For nothing shall make his people arise, except 
lack of goods or lack of justice. But yet certainly when they lack 
goods they will arise, saying that they lack justice. Nevertheless if 
they are not poor, they will never arise, unless their prince so leaves 
justice, that he gives himself all to tyranny. 

5^ J.A.F. Thomson, The Transformation of Medieval England 1370-1 $29* 

62, 

m There are no extant records of such a grant. 
m a. Aquinas, On Princely Government, 1.1 
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Chapter 13 

Only lack of heart and cowardice keep the 
Frenchmen from rising 

Poverty is not the reason why the commons of France do not rise 
against their sovereign lord. For there were never poorer people in 
that land* than were the commons of the country of Caux in our 
time* which was then almost barren for lack of farmers; as it now 
well appears by the new husbandry that is done there* namely in 
digging and uprooting of trees, bushes, and groves, grown while 
we were lords of the country. And yet the said commons of Caux 
made a marvellous great rising, and took our towns, castles, and 
fortresses, and slew our captains and soldiers, at such a time as we 
had but few men of war lying in that country J n Which proves 
that it is not poverty which keeps Frenchmen from rising, but it is 
cowardice and lack of hearts and courage, which no Frenchman has 

like an English man. 7/s 

It has often been seen in England, that three or four thieves have, 
because of poverty, set upon six or seven honest men, and robbed 
them all. But it has not been seen in France, that six or seven 
thieves have been tough enough to rob three or four honest man. 
Wherefore it is very seldom that Frenchmen are hanged for rob¬ 
bery, for they have no hearts to do so terrible an act. There are 
therefore more men hanged in England in a year for robbery and 
manslaughter, than are hanged in France for such crimes in seven 
years. There is no man hanged for robbery in Scotland for seven 
years at a stretch. And yet they are often hanged for larceny, ™ 
stealing of goods in the absence of the owner thereof. And their 
hearts serve them not to take a man’s goods while he is present and 
will defend them; which manner of taking is called robbery. 

But the English man is of another courage. For if he is poor, 
and sees another man having riches which may be taken from him 
by force, he will not spare to do so, unless that poor man is very 
honest. Wherefore it is not poverty, but it is lack of heart and 
cowardice which keeps the Frenchmen from rising. 

1,7 The Caux rising toot place in 1435. 
m This statement is perhaps a legacy of Agin court. 
u9 See Bellamy, Criminal Law and Society, 
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Chapter 14 

Here it is shown, why it is necessary for there to 
be a resumption and a grant of goods made to 

the king 

This inquiry which we now have made, in order to understand how 
harmful it would be to the king, and to his realm, if his commons 
were poor, has been a digression from the matter in which we 
labour, that is to say, to seek to understand how the king may best 
have sufficient and everlasting livelihood for the maintenance of his 
estate. Wherefore it is necessary that we now return to the point 
at which we left, which, as I remember, was this. 

We found by manv great reasons, that it was necessary that all 
such gifts as have been made from the king’s livelihood without 
due consideration, being not deserved or above the merits of those 
who have received them, should be reformed, so that those who 
have done any service, should not be unrewarded. Which thing, I 
believe, may not be perfectly done, without a general resumption, 
made by authority of parliament and also that there should be given 
to the king by the same authority, a great subsidy, with which 
his highness, by the advice of his council/" may reward those who 
have deserved rewards, but who ought not therefore to have part 
of the revenues by which his estate must needs be maintained, or 
at least ought not to have as much of the revenues as they have 
now, or not as great an estate in the same. 

Considering that all such giving away of the king’s livelihood is 
harmful to all his liegemen, who shall thereby, as is before shown, 
be compelled to a new charge for the maintenance of his estate. But 
yet, before any such resumption is made, it would be good if a 
worshipful and a notable council should be established, by the 
advice of which all new gifts and rewards may be moderated and 
made, as if no such gifts or rewards had been made before this 
time. Provided always, that no man is harmed, by reason of such 
resumption, in the arrears of such livelihood as he shall then have, 


For the numerous acts of resumption and their exemptions, ^ 

Lands and his 'Acts of Resumption in Lancastrian Parliaments, LHH 73 
On the council, see Appendix B and below, chs. 15 and ib 
,n Different types of ‘estates 1 could be given in lands, for example in fee-simple or 

for a term of years. 
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which shall run after that resumption, and before the said new gifts 
and rewards. 

And when such a council is fully created and established, it shall 
be good that all supplications which shall be made to the king for 
any gift or reward, are sent to the same council, and there debated 
and deliberated, firstly as to whether the supplicant has deserved 
such a reward as he asks, and, if he has deserved it, it is yet neces¬ 
sary to deliberate as to whether the king may give such a reward 
as he asks from his revenues, saving to himself sufficient for the 
maintenance of his estate. For otherwise such giving would be no 
virtue, but a kind of prodigality, JZ? and as such, it would be delapi- 
dation of his crown. 

Wherefore no private person will, by reason of liberality or of 
reward, so abate his own livelihood, that he may not keep such an 
estate as he did before. And truly it were better, that a private 
person should lack his reward which he has well deserved, than 
that by his reward the public good and all the land were hurt/ Jf 

Wherefore to eschew these two harms, the council may then 
advise how such a person may be rewarded with office, money, 
marriage, franchises, privilege, or such other things, of which the 
Crown has great riches* And truly if this order is kept, the king 
shall not be grieved by importunity of suitors, nor shall they, by 
importunity or brokerage, obtain any unreasonable desires O 
what quiet shall grow to the king by this order; and in what rest 
shall then his people live, having no cause for complaint with such 
as shall be about his person, as they used to have, for the giving 
away of his land, and also for the miscounselling of him in many 
other cases; nor of murmur against the king’s person, for the mis- 


govemance of his realm! 

For in this council every difficult case may be determined, before 
the king does anything therein. And the wise man says, ‘where there 


& One of the standard pieces of advice in the mirror for-pnnces literature ms the 
need to hit the mean between avarice and prodigality, see Genet, Four English 

Political Tracts for examples. . 

w Here is clearly stated the priority of the public good of the realm over the private 

interest of any of its members, including the ‘re* rcgnans. r , , . 

Cf. ‘Take you to live of your own property / Of your revenues, livelihood and 
rent / Proportioning after the quantity i Your expenses by ywr own jadge- 
ment / Paying all that is to your estate lent / Thus you shall our lord Ged and 
the world please / And all men art pleased to leave you at your ease, Ashby, 
Active Policy of a Prince , stanza 40. 
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are many counsels, there is well-being sod truly such a continual 
council may well be called, 'many counsels', for it is frequent, and 
counsels every day. 


Chapter 15 

How the king's council may be chosen and 

established 

The ting’s council used to be chosen from great princes, and from 
the greatest lords of the land, both spiritual and temporal, and also 
other men that were in great authority and offices, which lords and 
officers had almost as many matters of their own to be treated in 
the council, as had the king. Wherefore, when they came together, 
they were so occupied with their own matters, and with the matters 
of their kin, servants, and tenants, that they intended but little, and 
at other times not at all, to the king’s matters. 

And also there were few matters of the king which did not also 
touch the said counsellors, their cousins, their servants, tenants, or 
such other as they owed favour to* And what lower man was there 
sitting in that council, who dared speak against the opinion of any 
of the great lords? And why, then, might not some men corrupt 
some of the servants and counsellors of some of the lords in order 
to move the lords to partiality, and to make them as favourable and 
partial as were the same servants, or the parties who moved them 

in that way? .. . , „ 

Then no matter treated in the council could be kept secret, tor 

the lords often told their own counsellors and servants, who made 
suit to them for those matters, how they had fared in them, and 
who was against them. How may the king be counselled by such 
great lords to restrain the giving away of his land and the giving 
of offices, corrodies, or pensions of abbeys,'^ to other men s ser¬ 
vants, since they most desire such gifts for themselves, and their 

servants? * 

Which things considered, and also many others which shall be 

shown hereafter, it is thought good, that the king should have a 


'* Promts 11:1+ 

See Baldwin, The King's Council. 

1!> See below, n.i+ 4 - 
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council chosen and established in the following form, or in some 
other like form. 

First, that there should be chosen twelve spiritual men, and 
twelve temporal men, from the wisest and best disposed men that 
can be found in all the parts of this land; and that they shall be 
sworn to counsel the king after a form to be devised for their oath. 
And in particular, that they shall take no fee, nor clothing, nor 
rewards from any man, except only from the king; just as the jus¬ 
tices of the King's Bench, and of the Common Pleas are sworn, 
when they take their offices. ^ And that these twenty-four shall 
always be councillors, unless any fault is found in them, or unless 
the king wishes, by the advice of the majority of them, to change 
any of them. And that every year there shall be chosen by the king 
four lords spiritual, and four lords temporal, to be for that year of 
the same council, in like form as the said twenty-four shall be. And 
that they shall all have a head, or a chief to rule the council, one 
of the said twenty-four, and chosen by the king, having his office 
at the king’s pleasure, who may then be called, Capitaiis constliarius. 

It shall not be necessary, for the twelve spiritual men of this 
council, to have as great wages as the twelve temporal men, because 
they shall not need to keep a household in their country, while they 
are absent, as the temporal men must needs do for their wives and 
children. By which consideration the spiritual judges in the court 
of parlement of Paris, take only two hundred francs a year, whereas 

the temporal judges thereof take 300 francs a year.'^ 

Also, the said eight lords who, by reason of their baronies and 
estates, are ‘natural-bom counsellors’ to the king and therefore 
ought to counsel him at all times whenever he wills it, need not 
have great wages for their attendance at his council, which shall last 
but for a year. For temporal men who, by reason of their inheritance 
and livelihood, are made sheriffs for a year,"' take from the king 
little, and almost nothing, for their service of that year. 

And though the wages of the said twenty-four councillors seem 
to be a new and a great charge to the king, yet when it is considered, 
what great wages the great lords and other men, who were of the 


The form of the oath was prescribed by Rot. Pari 20 Edward H, the oath is 
printed in Chrimes, Ik iaadUm 1, w> 4 - 
’* a. ‘Ankles’, Appendix C, 3- 

On sheriffs, see note 11S to In Praia of the Latps of England, ch. JXt\\ j$. 
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king’s council in times past, took for their attendance thereto, which 
manner of council was nothing so useful to the king and to his 
realm as this will be, which wages shall thenceforth cease, the wages 
of the twenty-four councillors shall appear no great charge to the 
king. And I can suppose, that some kings before this time, have 
given to some one man who has served him, as much livelihood 
yearly, as the said wages will come to. And if the same wages are 
thought to be too great a charge to the king, the aforesaid council¬ 
lors can be fewer in number, so as to be sixteen councillors of pri¬ 
vate persons, with two lords spiritual, and two lords temporal, so 
that they are then only twenty persons in all. 

These councillors are able continually, at such hours as shall be 
assigned to them, to consult and deliberate upon matters of diffi¬ 
culty which appertain to the king; and then upon the matters of 
the policy of the realm; m as how the export of the money may be 
restrained, how bullion may be brought in to the land, how also 
plate, jewels, and money recently borne out, may be recovered; of 
which very wise men can soon find the means J 33 And also how the 
prices of merchandise grown in this land may be sustained and 
increased, and the prices of merchandise brought in to this land 
abated.' 3 * Also, how our navy may be maintained and augmented, 
and upon such other points of policy, to the greatest profit and 
increase, that ever came to this land. How also the laws may be 
amended in such things as they need reformation in, wherefore the 
parliaments shall be able to do more good in a month to the mend¬ 
ing of the law, than they shall be able to do in a year, if the amend¬ 
ing thereof be not debated, and by such council ripened to their 

hands. . 

There may be of this council, when they wish to come thereto, 

or when they are desired by the said councillors, the great officers 
of the land, such as chancellor, treasurer, and pnvy seal, of which 
the chancellor, when he is present, may be president, and have the 
supreme rule of all the council. Also the judges, the barons of the 
exchequer, the clerk of the rolls, and such lords as the 
councillors will desire to be with them for matters of great difficulty, 


m Cf Libelle of English Polycye’ which is discussed in Jacob, Tkt Fifteenth 

113 S^Thomwii? Transformation of Medieval England, ch.y. 

See Thomson, Transformation of Medieval England, ch.7 and Tables A.2 and A-J. 
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may be of this council when they be so desired, and otherwise 
not. 

All other matters which shall concern this council, such as when 
a councillor dies how a new councillor shall be chosen, how many 
hours of the day this council shall sit, when they shall have any 
vacation, how long any of them may be absent, and how he shall 
have his leave, with all other articles necessary for the ordering and 
rule of this council, can be conceived at leisure, and put in a book, 
and that book kept in this council as a register or an ordinary of 
how they shall act in all things/ 


Chapter 16 

How the Romans prospered whilst they had a great 

council^ 6 

The Romans, whilst their council, called the senate, was great, got, 
through the wisdom of that council, the lordship of a great part of 
the world. /j; And afterwards Julius, their first emperor, counselled 
by the same senate, got the monarchy of almost the whole world. 
Wherefore Octavian, their second emperor, commanded all the 
world to be described as subject unto him/ 1 ** But after this, when 
ill-disposed emperors, such as Nero, Domitian, and others had slain 
a great part of the senators, and scorned the council of the senate, 
the estate of the Romans and of their emperors began to fall down, 
and has fallen away since, into such decay, that now the lordships 
of the emperor are not as great, as are the lordships of some one 
king, who, while the senate was whole, was subject to the emperor. 
By which example it is thought, that if the king should have such 
a council as is before specified, his land shall not only be rich and 
wealthy, as were the Romans, but also his highness shall be mighty, 
and of power to subdue his enemies, and all others upon whom he 
shall wish to reign. Many of the books of chronicles are full of such 


,JJ Cf. Rot. Pari V-28 y 

'■» This chapter is to be compared with Appendix V, Pelow. 


IhLS chapter is to oe coni^i™ «j U , ;—. , „ . * 

On the Roman Senate, see Jolowica, Hmn'd Inmductm to 

£» (and edn, Cambridge, ,«*) *?-«■ F ” ,ESCU , e ™>' hl¥e t 

lion of this body from I Maccabees 8:1-7 or pseudo-Aquinas, * Rtgmmt /Awn- 

pum t iv.i or xxv, 
m Luke 1:1. 
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examples, and especially the chronicles of the Lacedemonians, and 
of the Athenians, who, while they prospered, were best counselled, 
and did the most by means of council, of any people of the world, 
except the Romans. But when they left such council, they fell into 
non-power and poverty; as of the city of Athens it may well appear 
from the fact that it is now but a poor village, and once was the 
most worshipful city of Greece. 

Chapter 17 

Here follow instructions for the giving of the king’s 

offices 

If it will please the king to give no office, until the time that his 
intent therein is shared with his council, and their opinion by his 
highness understood in the same, he shall be able so to reward his 
servants with offices, as there shall be little need to give them much 
of his livelihood, and his offices shall then be given to such as shall 
only serve himself [the king]. Wherefore he shall have then a greater 
might, and protection of his officers, when he wishes to call them, 
than he now has of his other feedmen under the estate of lords, 
For the might of the land, next after the might of the great lords 
thereof, stands most in the king’s officers. For they can best rule 
the countries where their offices are, which is in every part of the 
land. A poor bailiff may do more in his bailiwick, than any man of 
his degree dwelling within his office, Some forester of the king’s, 
who has no other livelihood, may bring more men to the field well 
arrayed, especially for shooting, than may some knight or squire of 
very great livelihood, dwelling by him, and having no office. What 
then may greater officers do - stewards of great lordships, recovers, 
constables of castles, master foresters, and such other officers, 
besides the higher officers, as justices of forests, justices and 
chamberlains of countries, the warden of the ports, and such 

other?’ 39 

Forsooth it is not easily estimable, what might the king may have 
of his officers, if each of them had hut one office, and served no 
other man but the king. Nor is it easy to estimate, how many men 


tit 
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see Myers. The Household <?/ Edward IV 
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may be rewarded with offices, and how greatly, if they are given 
with discretion. 

The king gives more than a thousand offices, besides those that 
my lord the prince gives, whose officers I reckon to be the king’s 
officers. Of these officers some may spend yearly, by reason of his 
office, £200, some £100, some too marks, some £40, some 50 
marks, and so on downwards. So that the least of them, although 
he be only a parker, taking but two pence a day, yet he has yearly 
£3 and 10 pence, besides his dwelling in the lodge, his cow for his 
milk, and such other things going about him, and the fees of his 
office, so that that office is to him as profitable as would be 100 
shillings of fee or rent, which is a fair living for a yeoman. /w 

How many men then of every estate, and of every degree, and 
how greatly, may the king reward with offices, without giving away 
of his livelihood? Forsooth the livelihood of the greatest lord in 
England may not suffice to reward so many men, though he would 
divide every bit of it amongst his servants, nor may the two greatest 
lords of England make as great a might as the king may have solely 
of his officers, if they were wholly and only his servants, and each 
of them had but one office. 

To this say such lords and other men who ask of the king offices 
for their servants, that they and all their servants shall always serve 
the king, and his officers shall do him the better service, because 
they are in their service; for they will help him to do so, and suffer 
none in their company but such as will do so. To which it may be 
said, that it is true that they shall do the king service while they 
are in their company; but they would have done so even if the king 
had never made them his officers. Wherefore the king shall not be 
the better served, because he has given his offices to their servants, 
but rather the worse. For our Lord said, ‘No-one can serve two 
lords’.^ 7 And so the king shall lose the offices, as for any particular 
service he shall have for them, or that the same officers should think 
themselves beholden to the king for their offices, which his highness 
has given them in consideration of their masters, and for no reward 
of any service that they have done, or shall do to himself. 

By consideration whereof their old masters shall be better served 
by them than they were before, and so be more mighty in their 

,46 See C, Dyer, Standards of Living in the Later Middle Ages. 

141 Matthew 6:24. 
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countries to do what they wish; and the king shall be in less might, 
and have the fewer officers to repress them when they do amiss. 
And this has caused many men to be such brokers and suitors to 
the king, in order to have his offices in their countries for them¬ 
selves, and for their men, that almost no man in some country dares 
take an office of the king, unless he first has the good will of the 
said brokers and engrossers of offices t i43 for if he did not so, he 
should not after that time have peace in his country. Whereof has 
come and grown many great troubles and debates in divers countries 
of England. 

Which matters thoroughly considered, it truly seems good, that 
no man should have any office of the king’s gift, unless he is first 
sworn that he is servant to no other man, nor will serve any other 
man, nor take his clothing or fee while he serves the king. And that 
no man should have more offices than one, except the king’s bro¬ 
thers who can have two offices, and such men as serve the king 
about his person, or in his council, who can have in their countries 
a parkership for their disport when they come home, or another 
such office, as they may keep well by their deputies. 


Chapter 18 

Instruction how corrodies and pensions may best be 

given 

And if it will please the king to give no corrody nor pension, 
which he has by right of his crown of every abbey, priory, and 
other houses founded upon hospitality by any of his progenitors, 
until the time that his intent therein be shared and deliberated with 
his aforesaid council, and that his highness shall have understood 
their opinion in the same; then shall men of his household be 
rewarded with corrodies, and have honest sustenance in their old 
age when they may no longer serve; and the clerks of his chapel 
who have wives, or who are not advanced, shall be rewarded with 


141 See Wolffe, The Crown Unds y 40. 

See Introduction, xxxvii. . . _ 

These were contributions of food or provisions or, more frequently, of money, 
paid annually by religious houses. For examples, see Rot. Fart. V47J- 
,4i See Myers, The Household of Edward IV 
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pensions without great abating of the king’s revenues, for their 
rewards or sustenance. 

For such corrodies and pensions were first given to the king for 
the same intent. But now recently, other men than the king’s ser¬ 
vants have asked for them, and by importunate suit have got a great 
part of them. And this is to the king’s great harm and hurt of his 
said servants, who because of that live in the greater penury, and 
in no security of their sustenance in the future, when they shall not 
be able to do the king service. 


Chapter 19 

How great good will grow of the firm endowing of 

the Crown 

And when the king, by the means aforesaid or otherwise, has reco¬ 
vered his livelihood," 6 if then it would please his most noble grace 
to establish, and, so to say, amortise the same Livelihood to his 
crown,such that it may never be alienated therefrom, without 
the assent of his parliament, which then would be as a new foun¬ 
dation of his crown, he shall thereby be the greatest founder of the 
world. For whereas other kings have founded bishoprics, abbeys, 
and other houses of religion, the king shall then have founded a 
whole realm, and endowed it with greater possessions, and better, 

than ever was any realm in Christendom. 

This manner of foundation cannot be against the king’s preroga¬ 
tive, or his liberty, any more than is the foundation of an abbey, 
from which he may take no part of the possessions which he has 
once given it, without the assent of its convent. But this manner 
of endowment of his crown shall be to the king a greater preroga¬ 
tive in that he has then enriched his crown with such riches and 
possessions, as no king shall ever be able to take from it without 
the assent of his whole realm.' 


iti 

H7 


HX 


That is by a General resumption made by an Act of Parliament, 

To mortise is to aiietute in mortmain, that is, to convey ” 

an ecclesiastical or anv other corporation and tts successors Thus, Forascw 

endure, if possible, in perpetuity’, Aqumas, On Princely Govern**,! utv. 
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Nor can this be to the hurt of the prerogative or power of his 
successors; for, as is shown before, it is no prerogative or power to 
be able to lose any good* or to be able to waste, or put it away. For 
all such things come of impotency, as does power to be sick or grow 
old. And truly, if the king does thus, he shall do thereby daily more 
alms than shall be done by all the foundations that were ever made 
in England. For every man of the land shall by this foundation 
every day be the merrier, the surer and fare the better in his body 
and all his goods, as every wise man may well conceive. 

The foundation of abbeys, of hospitals, and other such houses is 
nothing in comparison hereof. For this shall be a college /* 9 in which 
shall sing and pray for evermore all the men of England, spiritual 
and temporal. And their song shall be, among other anthems, such: 
‘blessed be our Lord God, because be has sent king Edward the 
fourth to reign upon He has done more for us, than any king 
of England ever did, or might have done before him. The harms 
which have befallen in the getting of his realm, are now by him 
turned to our entire good and profit. We shall now be able to enjoy 
our own goods and live under justice, which we have not done for 
a long time, God knows/ 5 ' Wherefore of his alms it is that we have 
all that is in our possession’. 


Chapter 20 

Instruction for making of patents of gifts 

These premises mean only that the king without the assent of his 
parliament shall give land for term of their lives to such as do him 
particular service, for thereby his crown may not be dispossessed 
because that land will soon come again. But then it would be good 
if the same land is given no more; for otherwise importunate suitors 
will be greedy for such reversions, and often ask for them before 
they occur. And when they have occurred, the king shall have no 
rest with such suitors, until his highness shall have given again all 


'« A college is a voluntary, self-governing society with a pen>ema] ^dowment, see 
my Introduction, xxxv. On the founding of colleges, see Jacob, Fifteenth Century , 

66$. 

Ise See Introduction, 

There is here a strong sense of the need to make proper amends for the war and 
injustices of the previous reign. 
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such land as he has once given. By continuance thereof, that land 
shall not serve him but for gifts, as do offices, corrodies, and 
pensions. 

And truly it would be good if of all the king's gifts his patents'^ 
made mention that they were passed *by the advice of his councilV 
especially for a year or two. For if such an order is kept, men will 
not be so hasty to ask rewards, unless they are of very good merits; 
and many men will then be of better governance, in order that the 
king's council should deem them worthy to be rewarded. And those 
who do not obtain what they desire shall have then little cause for 
complaint, considering that they lack it by discretion of the king's 
council. And the king shall have hereby great rest, and be well 
defended against such importunate suitors. And yet he may leave 
this order when he wishes to .^ 1 


Gifts of the right to something, given by letters patent. 
For a discussion of this last Hne, see Introduction, mxviu. 
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Appendix A 

Extracts from On the Nature of the 
Law of Nature 


These extracts are from chapters i.xvi, i.xviii and rxxvi of ZV 
Natura Legis Naturae, They are slightly amended versions of the 
translation by Lord Clermont, published in his 1869 edition, 
volume 1 


Answer to the second cause of the war above 
mentioned. But the author first distinguishes the 
law (ius) J of a king reigning royally from the law 
(mu) of a king ruling politically and royally 2 

O Samuel, Prophet of the Lord, the Lord did not command you 
to proclaim to the people of Israel the law of what king soever they 
pleased, but He Himself, incited to that severity by the inconsider¬ 
ate request of the people, said to you, ‘Hear you their voice, but 
take them to witness, and tell them beforehand the law of the king 
(tux regi$) y not of every king, but of the king who is to reign over 


1 There are difficulties in the translation of m in Fortescue’s works, but it is per¬ 
haps best defined as that which the dminus or lord has and imposes on those 
over whom he is lord. It refers to the power of command and is therefore also 
connected with imperium. Indeed Fortescue often also uses the verb imperare , Cf. 
Governance n.10, I have translated it as l bw f because this is the word Fortescue 
uses in Governance, chs.i and %. 

1 Oft the Nature of the Lav of Nature , L*vi. The latin is printed in Chrimes, De 
luudibus, 152-3, as well as in Clermont edn, 1H69. 
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them.’ 5 Nor did you, the Prophet, set before them the law of a king 
in general, but following faithfully the command of God, you said 
to the people, ‘This is the law of the king (ius regis) who is to rule 
over you. He shall take your sons and put them in his chariots,' 
etc/ 

St Thomas, in the book above mentioned which he wrote to the 
king of Cyprus, mentioning the various kinds of government which 
the Philosopher teaches, commends especially for his own part royal 
dominion and political dominion, 5 which kinds of government Giles 
of Rome describing in his On Princely Government , writes, ‘that he 
is the head of a royal dominion, who is so according to the laws 
(leges) which he himself lays down and according to his own will 
and pleasure, but he is the head of a political dominion who rules 
the citizens according to laws which they have established , But 
that there is a third kind of dominion, not inferior to these in dignity 
and honour, which is called the political and royal, we are not only 
taught by experience and ancient history, but we know has been 

taught in the doctrine of St Thomas/ 

For in the kingdom of England the kings make not laws, nor 
impose subsidies on their subjects, without the consent of the Three 
Estates of the realm; and even the judges of that realm are all bound 
by their oaths not to render judgement against the laws of the land 
(leges terre ), even if they should have the commands of the prince 
to the contrary/ May not, then, this dominion be called political, 
that is to say, regulated by the administration of many, and ma) 


* I Samuel 8 :q 

* I Samuel 8:11, 


5 Thomas Aquinas, On Princely CaiemwKiu. 

6 Giles of Rome, On Princely Government, in. ii- 

.hi r i 


Giles of Rome, Vn rmcety comment, w. u. ,. , , 

It is this particular combination of dommum pvKiiam et regait which has not been 
found in the works of Aquinas nor of Giles of Rome, see my Introduction, above 
niv-nv. For detailed discussion, see F. Gilbert, Torteseues dominium regale 
el politicum’” 88-97 ^d J.H. Bums, ‘Fonescue and the Political Theory of 

Fortrac iSnselif'went against the king in refusing to release one Thomas Kerver 

in 1447, see Cbnines, De laudtiws, utu. . _ 

The Latin here is "phirium dispensations regulatum . Clearly some form of par¬ 
ticipation in government by ‘the many* is here envisaged but the 
ofSispensatione’ is less clear. Bums {‘Political Theoryof, dommm . 
an erosion of the participatory element in government as i result of the eiampdes 
of Rome and Israel. However, the analogies are intended to be loose and to provide 
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it not Also deserve to be named royal dominion, seeing that the 
subjects themselves cannot make laws without the authority of the 
king, and the kingdom, being subject to the king’s dignity, is pos¬ 
sessed by kings and their heirs successively by hereditary right, in 
such manner as no dominions are possessed which are only politi¬ 
cally regulated. 

And in Roman history we are taught that the people first tried 
royal government under the seven kings, then, because they could 
no longer endure the indolence, luxury and spoliation of their kings, 
that, shaking off the royal yoke, they proscribed Tarquin their sev¬ 
enth king and the royal government as well, and, afterwards submit¬ 
ting themselves to a political government, they were ruled for more 
than five hundred years under consuls and dictators, regulated by 
decrees of the senate, But at last Julius, being one of the two con¬ 
suls, impatient of shared dominion, seized for himself alone the 
monarchy both of the city and of the world, whence from that rime 
he thought to live royally, yet would not be distinguished by the 
name of king, which was hateful to the Romans, but chose rather 
to be called emperor, a title which certain of the consuls before 
affected, when dictators. But he being at last put to death on 
account of this arrogance, Octavian, a man of the mildest charac¬ 
ter,^ being raised to" the monarchy of the whole world, governed 
it not only royally but also politically by the advice of the senate; 
in like manner did some of the succeeding emperors whose 
dominion St Thomas in his book above mentioned calls royal and 
political'" - royal because what pleased them was law for all their 


examples of some form of combination of royal and political go v er^entJn Eng- 
land, the combination is that of an hereditary long with Parliament and the mm£ 
ters. of the law (cf. Prm^ ch.xxxvi, above, $2.) and m 
pa turn is extended to a mote representative sound, see above, 115 J- 
The King’s Council and Political Participation m A. Fox and J. Guy (eds), 

Reassessing the Henridan Age, iai- 47 - , adiective to 

» The w ord is 'mansuenssimus’. Fortescue uses ‘mansuete as the adjective to 

X first se, »P f ™narchite, "* * *• ib0Ve * 

" The Latin is ‘erectus’, as in Pram, ch. m, above, 20. . . ■_ 

It is thouaht that this may be a reference to pseudo-Aquinas, Dr Repmtne f 

rlfin which the continuator (Ptolemy of Lucca) defines ‘doimmum imper- 

S’as that which is between toyal d™™™ «"* pol ? g l ^ 7Zd <£te£»y 
tenet inter poliocum et reple’) Mid * thwefo « “ 5 “S 

The idea is more hilly worked, out in m.M, see F. Gilbert, Fortescue ooram- 

ium regale et politicum” \ q 0- ^ 
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subjects/ J but political, not because they always consulted the sena¬ 
tors, for many of the emperors, to their own destruction, despised 
their advice/* but because they ruled the commonwealth 
(rempublicam) for the advantage of the many/ 5 namely the Romans, 
and because the Roman empire did not descend to their own heirs 
as kingdoms are wont to do. 

Thus also the children of Israel, as that Saint says/ 6 before they 
asked for a king, were ruled politically, whence their dominion was 
political and royal; political, because the Judges under whom they 
were ruled administered everything for their common advantage, 
and nothing for the individual advantages of them the judges 
(whence Samuel, the last of the Judges, offered himself before Saul, 
the first king of the nation, to answer for everything that he had 
done in the office of Judge/ ? and how great was then the assembly 
of the council of that people the Book of Numbers, chapter 16, 
reveals, seeing that it is written that two hundred and fifty, who 
were called by their names, were in the council at the sedition of 
Corah, in which it is evident that none were engaged but those of 
two tribes, Levi, namely, and Reuben, by which it may be conjec¬ 
tured that there was a great multitude in that council of all the 
tribes of Israel'*) and the kingdom of that people was royal, because 
the King of all kings had ruled it as His own kingdom/ 9 In this 
kingdom, before they had desired a king, it was not lawful for any 
man to do to another what reason would not suffer him to wish 
done to himself, nor could one take away the servant or handmaid 
of another, against his will, nor give another man’s field to his ser¬ 
vants, as the Prophet says it was the king’s right (tus) to do, Thus 
the law which the Prophet proclaimed was not then the law (lex) 


n 


This refers to the ‘lex regia’ of the Roman law, ClC Institutes i.z.6 and C 1 C Digest 
1.4.1, Also used by Fortescue in Praise, chs k and xxxiv, 17 and 48. 

14 Cf, Appendix B and Governance, ch. 16 above, ny. , 

The Larin reads ‘ad plurium usum\ This is the point at which Bums sees the 
erosion of the political element as being most complete, (Political Theory ot 
dommum\ 781). However, the crucial element is that it is still government tor 

the common good and not for the good of the rulers. 

'* Pseudo-Aquinas, De Regimne Principm n.viii and ix.; cf. Governance ch. 1. 

N 3 berTi 6 :i 6 -ig, Note that the number of the council is close to the 250-300 
elected representatives in parliament and to the 300 Roman senators, see Pratse, 

ch. xvm., above, 27. 

Deuteronomy 14:2, cf Governance., ch, 1, above, 94. 


m 
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in that kingdom, even as such is not the law (m) in any kingdom 
politically regulated. Wherefore the Prophet did not say simply and 
precisely that the law (/ea;) which he promulgated was the law (h#j) 
of the king, but he said relatively that it was the law («u) of the 
king who was to rule over the children of Israel, as if he had said: 
‘This obstinate and ungrateful people which does not know its own 
good, shall not henceforth be ruled under a political dominion, nor 
under a royal and political one, as before, but shall be governed by 
an only royal dominion, by which, as by a halter and bridle, its 
obstinacy shall be held in check.’ 

The law of nature fashioned the estate of the king 
(statum regium) in its beginning, albeit it was the 
wicked who first established that estate 

Think over again, I pray you, Law of the King (/a* Regis), and 
consider in your mind how you heard above most truly declared, 
that the power of the king took its beginning under and from the 
law of nature, and by it always was and is regulated; to which it is 
no objection that wicked men began that power, for although the 
Jews handed Christ over to His death, God the Father also deliv' 
ered Him to death by means of them; but the Jews did it for spite, 
the Father for mercy. In like manner, although the unjust began 
the kingly highness (cuhnen regium) for ambition, the law of nature 
began it for the good of mankind by means of those unjust men — 
they by sin, the law by a most righteous working, so that in one 
and the same act not only the virtue of justice but the maliciousness 
of sin contended in the working of the law of nature. Thus also the 
iniquity of Cain, first for avarice, marked off boundaries on the 
earth, and the pride of Nimrod first usurped dominion over men, 
and yet nothing better or more fitting than these things could have 
befallen the human race, in as much as if all things had remained 
in common as before, and there had been no dominion over men 
upon the earth after the fall of man, the commonwealth of mankind 
{respubltca homini) would have been less fittingly managed, and for 
want of justice the human race would have tom itself to pieces in 


10 On the Nature of the Uv of Nature i.xvifti. The Latin is printed Chrunes, Dt 
lau&but, 156-7 as well as in Qermont edn (1869). 
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mutual slaughter. For ‘the Gentiles’, as the Apostle says in Romans, 
chapter 2, 'although they do not have the law ( legem ), they do by 
nature the things which are of the law, and not having such a law 
are a law unto themselves, and they show the workings of the law 
written in their hearts’.^ 

But as to the manner in which the nations began the power of 
the king by means of the law of nature, or rather in which the law 
itself began it by means of the nations,*^ St Thomas in the first 
book of his treatise On Princely Government , is believed to have 
truly taught when he said, among all things which are co-ordinated 
into one, something is ever found which is naturally regulative of 
the other. As, for example, in the corporeal universe, the earthly 
bodies are regulated by the first body, which is celestial, and the 
same are governed by the rational creature, and man’s body by his 
soul, and the parts of the soul, that is passion and desire, by reason, 
and all the members of man’s body by the head and the heart. 
And as it is by nature that man is a social and political animal, 
living in a multitude (as in the same book is clearly proved)^, and 
as everyone naturally makes provision and strives for^ his private 
and particular interest, the multitude of human society, if it were 
not ruled by someone who would bear the charge of it, would waste 
away and perish, more especially since man’s nature has been spoilt 
by sin, by which it has been made prone to offend. 

Hence also, since art, as the Philosopher says, imitates nature so 
far as it can/ 6 nations have constituted rulers for the multitude of 
their societies, just as nature in everything made up from the union 
of divers things, constitutes something to rule, and the power of 
these rulers, because they rule {regunt) others, the nations have 


11 Romans 2^14-15. , . ._, 

Note the Thomist definition of natural law as both the participation of the eterra 

law in rational creatures and the participation of rational creatures in the eternal 
law, see Aquinas, Swnima Theologies. la uae qu- 9 1 art.i (cond.). . 

Aquinas, On Princely Government Li. Aquinas states that some say <he b<jay w 
ruled by the head, others by the heart but Fortescue says here that it is both, see 
Praise, ch. xm, 20 and my Introduction, above, xivii. 

« Aquinas, On Prmcely Government l.i (from Aristotle, Politics, 1.1,9)- . 

Here apb «e .he verbs -provider.' and ‘intendere’ vrtadr are n w Mri t * 
of Fortescue’s political vocabulary, taken from Aquinas, On Prmcely Government. 

See my Introduction, above, xavii. . . , . . , 

* This is Aristotle. Physics lui, but Fortcscuc probably got it either frem Automates 
Aristoteiis, 142, or from pseudo-Aquinas, De Regurtme Pnnctpvm iii.ki. 
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called, antonomasticalJy, regal (regiam) dignity and power. Thus did 
the kingly highness ( culmen regiam) gets its origin and being, 
although under and from unbelievers, yet naturally and by the insti¬ 
tution of the law of nature. And in as much as that which is always 
good and equitable is called right (iw) (Of Justice and Right) 2 \ the 
institution of the power of the king, by whomsoever it was made, 
was just (ittffa), seeing it is held to be always not only good but 
equitable. 

Holy scripture also suffers us not to doubt but that the Lord 
Himself ratified it, seeing that He delegated Angels for the protec¬ 
tion of (pro tutela) the kingdoms which the nations formed as for 
the man whom He had created, as is evident from the ninth chapter 
of Daniel; and although it has been suspected by some that the 
princes of the Greeks and of the Persians who are there mentioned 
were bad Angels,^ yet Vincent affirmed in his On the Moral Edu¬ 
cation of the Prince that St Gregory wrote that they were good 
Angels. Again, it was no small mark of approbation of heathen king¬ 
doms, that God commanded Elijah the Prophet (in Kings ch.19) to 
anoint Hazael to be king of Syria, one of the Gentile kingdoms. 


A king ruling politically is of equal power and 
liberty with a king ruling royally^ 

And although a king ruling politically cannot change his laws (leges) 
without the assent of the chief men of his kingdom, yet when they 
are deficient he fills their plare. But let not the Royal Law (Lex 
Regia) on that account exalt itself, thinking itself freer or more 
powerful than the Political Law (Lege Political or its king freer or 
more powerful than a king governing the people politically, seeing 
that the ability to sin does not belong to power, but is a dangerous 
impotence and slavery, as in the case of privation of sight or the 
ability to be ignorant of virtue. For if the breath of pride so affects 
the soul of man that, abandoning humility and modesty, he is raised 
into ambition and plundering of kingdoms, or if lust has so fired 


QIC, Digest j.m: ‘ins est ars boni et aequi’. 
iS Daniel 9-11 

» ofth hw of Naim t.wvi. The Lain » printed in Chrinten, De 

J 11 - _ i^l__ 


kudibus, 153—5 * wel1 “ in aermont edn 
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his flesh that he lapses into luxury and lewdness, or if the crime of 
covetousness, or swelling of anger casts a man down into the villany 
of theft or murder, does not that man’s sin then proceed from his 
impotence, seeing that unless he had surrendered himself as a con¬ 
quest to those vices, such sins could not be accomplished? Thus also 
every sin with which a man is stained proceeds from the injustice of 
vice and the folly of man, by which he makes himself a slave to 
those vices; whence it must needs be confessed that it arises from 
the impotence of an idle and spiritless being. Wherefore to be able 
to sin is not power or liberty, no more than to be able to grow old 
or rotten, nor can he who is powerful to sin be called absolutely 
powerful, on account of the contrary quality contained in the 
adjunct, no more than a dead man can be called absolutely a man. 

How conspicuous is then the sinner’s impotence and how great 
is his slavery proved to be when he, first vanquished by evil vices 
affecting his mind, as though by tyrants too strong for him, through 
his own pusillanimity and sluggishness of soul, has yielded himself 
to them as a slave, as the Lord says - ‘He who commits sin is the 
slave of sin, ,?; Whence afterwards by his own affections and passions 
(which the ancients call ‘perturbations’}, as though bound with 
chains, he is thrust down into the dungeon of slavery, concerning 
which Boethius writes thus in rhyme: 

For although the Indian land afar 
Trembles at your laws {iwa\ 

And furthest Thule serves you, 

Yet not to be able to banish black cares 
Or put to flight wretched lamentations. 

This is not power.^ 

And seeing that all the actions of man, as the aforesaid Boethius 
says in the fourth Book of The Consolation of Philosophy, are 
accomplished in two things, namely will and power (concerning 
which a rhymer says, Two things make all doings - will and 
power - put them asunder and they effect nothing’), it is evident 
that when a man has done a thing, he has had the will and power 


it 

n 


Boethius, Cmsol&twn of Philosophy y iii.v. Thule was, 
most limit of the known world and is sometimes 
Mainland (Shetland Isles), 


to the Romans, the northern 
also identified as Iceland or 
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to do it, and if a man has wished to do a thing and not done it, he 
is judged of necessity to have been impotent in that thing. But in 
as much as the Supreme Goodness has so affected the nature of 
humankind in its beginning with His own goodness that man ever 
wishes for good (as the same Boethius says - ‘Man, unless seduced 
by error, cannot wish for anything but what is good, which is dis¬ 
tinguished as an object of the will’), it follows that, if a man forsakes 
the doing of good, it comes of impotence, since it cannot have pro¬ 
ceeded from will/ J 

Wherefore, if it is good for every people to be governed by laws 
to which they themselves assent, it will be admitted of necessity 
that the rule of a king who governs his people by such laws, which 
is called a political government { regimen potiticum), springs from the 
power, as it does also from the will of such a king. Wherefore, 
every such king is powerful, nor can he by reason of such a kind 
of government be called powerless or not free, seeing that what he 
wishes, he does, not hindered by any more powerful than himself 

Moreover, that it is good for a people to be regulated by such 
laws, St Thomas in the first book of his treatise above mentioned, 
seems to have most clearly taught. For when in that place he had 
condemned oligarchy, which is the rule of the few had, and democ¬ 
racy, which is the rule of the many bad, and had preferred aristoc¬ 
racy! which is the rule of the few good, who are called optimates, 
to the rule of the many good, which is called potitia , he adjudged 
monarchy, which is the rule of a single prince alone, to be the best 
rule of all. And as he held that rule to be the best of all under a good 
prince, so under a bad prince, which he himself calls a tyranny, he 
held it for the worst.^ Wherefore finally, he seems in that place to 
wish that the government of a kingdom should be so disposed, that 
all occasion of tyranny should be withdrawn from the king, as we) 
as that his power be so tempered that it decline not easily into 
tyrannybv which words he is not only proved to say that it is 
good for a people to be ruled by laws to which it consents, but also 
himself to give no small commendation and approbation to the king 
ruling politically [reps poltttce dominants mperium ), in as much as 


jj 

14 

15 


rhk » all taken from Boethius, C»ta. of Phihvphy, .v.ii. Fondue dearly 
inew ,„ ore 0 f this work than is contained in the Automata AmtoUks. 


Aquinas, On Prtncely Government, 1.111. 
Aquinas, On Rnntely Government, i.vi. 
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such a king, proceeding according to the laws and customs of his 
kingdom, cannot easily be turned into a tyrant, and to rule a people 
in such a fashion can be no hindrance to the liberty of a king, even 
as it is no hindrance to the free wilt of the Angels, established in 
glory, that now they cannot desire to sin. 

Wherefore it may be concluded without more delay that a king 
ruling politically, who is most firmly bound by the laws of his king¬ 
dom to just judgement, is a prince of no less power or liberty than 
a king ruling royally who, suffering no bridle, can freely be as 
wanton as he will, Since ability to sin is not power, and nor is 
political law, which is excellently well established with assent of 
the people, of less efficacy or virtue than royal law most equitably 
promulgated by the best of princes. 
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Example of how good council helps and 
advantages and of what follows from the 

contrary 


This is an alternative version of chapter 16 of The Governance^ 
above 117-18. It is taken from Yelverton MS 35 and was printed 
by Clermont (1869 edn) 475—6 and by Plummer (1885 edit), 347- 
8. I have modernised the spelling and punctuation of the original. 

0 what good wealth and prosperity should grow to the realm of 
England if such a council should be once perfectly established and 
the king guided thereby. The Romans who by wisdom and man¬ 
hood got the lordship and monarchy of the world were first gov¬ 
erned by kings; but when the kings through insolence, following 
their passions, left the council of the senate, the Romans rose upon 
them and put away their kings for evermore. And then they were 
ruled by the senators, and by consuls politically many years, by 
whose wisdom they got the lordship of a great part of the world. 
But after their great wealth, by division that fell between the consuls 
for lack of one head, they had amongst them civil battles, wherein 
at some one debate more than eighty thousand of them were slain 
and exiled. And after that they were governed by one head called 
an emperor, who, using in all his rule the council of the senate, got 
the monarchy of the world. So that at Christ’s birth, the emperor 
commanded the whole world to be described as subjects unto him. 
Which lordship and monarchy the emperor kept all the while they 
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were ruled by the council of the senate. But, after that, when the 
emperor left the council of the senate, and some of them, such as 
Nero, Domitian and others, had slain a great part of the senators, 
and were ruled by their private councillors, the estate of the 
emperor fell in decay, and their lordship has since grown less and 
less, so as now the emperor is not of as much might as is one of 
the kings which sometime were his subjects. 

Wherefore also Englishmen, whose kings sometime were coun¬ 
selled by sober and well chosen councillors have been the mightiest 
kings of the world. But since our kings have been ruled by private 
councillors, such as have offered their service and counsel, and were 
not chosen thereto, we have not been able to keep our own liveli¬ 
hood, nor to vex those who have taken it from us. And that has 
been mostly for poverty and lack of goods. And we have had by 
that occasion civil wars amongst ourselves as had the Romans when 
they had not one head but many governors. And our realm is fallen 
thereby in decay and poverty, as was the Empire when the emperor 
left the council of the senate. But it may not be doubted that if our 
kings were to be counselled by such a wise established council as 
is before devised, and do thereafter as did the first emperor that 
got the monarchy of the world, we should first have unity and peace 
within our land, riches and prosperity, and be the mightiest and 
most wealthy realm of the world. 
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Appendix C 

Articles to the Earl of Warwick 1470 


The original is to be found in Yelverton MS 35. It is printed 
in Plummer, 1885 edn, 3+8-353. It repeats much of the material 
contained in The Governance. 

Here follows in articles certain advertisements sent by my lord 
prince to the earl of Warwick his father-in-law, for to be shown 
and communicated by him to King Henry his father and his council, 
to the intent that the same advertisements, or such of them as may 
be thought expedient for the good public of the realm, can be prac¬ 
tised and put in use. 

1. First, forasmuch as many of the lords and other men in lower 
estate, which in this time of the king’s great trouble have done him 
good service to their great charges and costs, and other of his faith¬ 
ful subjects, which for his sake and their true acquittal have suffered 
great harms in their persons and loss of their goods, will now sue 
to his highness both for rewards and for recompense of their harms, 
such as reason, liberality and above all royal munificence would they 
should have. Yet if the king by such consideration gives to some 
man and not to another, who for the same reason ought to be 
rewarded, there shall grow great grudge amongst his people. And 
also some man, with importunity of suit, and by partial means, shall 
be able to obtain greater rewards than they have deserved, and yet 
complain, seeing they have too little. And some men for lack of 
means toward his highness should have too little, or nothing at all. 
It is thought therefore good that all such rewards and recompenses 
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should be deferred until a council is established; and then the sup¬ 
plications of all such persons can be sent by the king to the said 
council, where every man’s merit may be indifferently examined. 
And then the council may first consider, what livelihood the king 
has for the sustenance of his estate, and how distribution may be 
made from the remnant amongst such as have deserved weal, so 
that the king by reason of liberality and rewards does not diminish 
nor so lose his livelihood, that by necessity he is compelled to live 
upon his commons and upon the Church, to his infamy and the 
withdrawing from him of the hearts of his subjects, which God 
wills not. And then, when the king upon all such supplication is 
fully advertised by his council, he may so reward every man as he 
has deserved, and as the king's livelihood will extend to it. For if 
this order is kept, no man may grudge with the ling’s highness nor 
with the lords nor with any other man about his person as they 
were accustomed to do/ 

2. It is thought good that it should please the king to establish 
a council of twelve spiritual men and twelve temporal men, of the 
most wise and indifferent that can be chosen in all the land. And 
that there should be chosen to them yearly four lords spiritual and 
four lords temporal, or in less number. And that the king should 
do no great thing touching the rule of his realm, nor give land, fee, 
office or benefice, but that first his intent therein shall be imparted 
to and disputed in that council, and that he shall have heard their 
advice thereupon; which may in no thing restrain his power, liberty 
or prerogative. And then shall the king not be counselled by men 
of his chamber, of his household, nor others who cannot counsel 
him; but the good public shall by wise men be conducted to the 
prosperity and honour of the land, to the security and welfare of 
the king, and to the security of all those who are about his person, 
whom the people have often slain for the miscounselling of their 
sovereign lord. But the aforesaid twenty-four councillors may take 
no fee clothing, nor rewards, nor be in any man’s service, otherwise 
than as the justices of the law may do. Many other articles need to 
be added Hereto which are now too long to be remembered herein. 
Nevertheless it is thought that the great officers, such as chancellor 
treasurer, and privy seal, the judges, barons of the exchequer, and 
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the clerk of the rolls, may be of this council when they will come 
thereto, or when the said twenty-four and eight lords will desire 
them to be with them/ 

3, And forasmuch as it may be thought that the establishment 
of such a council shall be a new and a great charge to the king, it 
is to be considered, that the old council in England, which was 
mostly of great lords who attended more to their own matters than 
to the good universal profit, and therefore procured themselves to 
be of the council which was almost of as great charge to the king 
as this council shall be and nothing of such profit. For this council 
shall almost continually study and labour upon the good politic weal 
of the land, so as to provide that the money be not borne out of 
the realm, and how bullion may be brought in, how merchandise 
and commodities of the land may keep their prices and value, how 
foreigners cast not down the price of the commodities growing in 
the land, and other such points of policy. And also how the law 
may be formallv kept and reformed there as it is defective, to the 
greatest good and security of the wealth of the land that has been 
seen in any land. And truly there has been given recently to some 
one lord temporal much more livelihood in yearly value than will 
pay the wages of all the new council, And also the spiritual men of 
this new council shall not need to have as great wages as the tem¬ 
poral men, which when they come to the council must leave in their 
countries one household for their wives, children, and servants, or 
else carry them with them, which the spiritual men need not to do. 
By which consideration the spiritual men in the court of parliament 
of Paris have but three hundred scutes, whereas the temporal men 

have four hundred/ 

4, It is necessary that before any grants are made by the king 
from any part of his livelihood, there should first be assigned par¬ 
ticularly certain livelihood for the king’s house, for his chapel, and 
for his wardrobe. And other livelihood for the payment of his 
courts, his council, and all other ordinary charges; so that no part 
thereof is restrained to any other use, until all the charges are yearly 
paid. And if any patent is made to any other use of any part of that 
livelihood, that patent should be void and of no effect. And also 


1 Cf. GovmtMce, ch.i5, above 114-17- 
J a Governance, ch.15, above 114-17- 



On the Laws and Governance of England 


that no patent should be made in inheritance of any part of the 
king's livelihood, by what title so ever that it comes to him, without 
the assent of his parliament, nor for term of life, or years counter¬ 
vailing term of life, without the advice of his council, except such 
patents as shall be made of farms by the treasurer of England, bail¬ 
iffs and other officers having power to approve the king's livelihood. 
And the chancellor who shall fortune to enseal any patent contrary 
hereto, shall lose his office and forfeit to the king all his livelihood 
temporal. And that the same patent shall be void. And moreover 
that every chancellor shall have like punishment if he enseals any 
patent for any other matter, or that matter is debated in the king’s 
council, and he certified of the manner and conclusion of their 
deliberation upon the same. And if the same matter have been 
thought to the council good, the chancellor may write in the patent 
which he shall make thereof that it is passed by the advice and 
assent of the council, and else he shall leave these words, and write 
in the patent only that the matter has been debated in the king’s 
council/ 

5. Likewise when there is livelihood sufficient for the payment 
of the king’s house, the expenses thereof may be always paid in 
hand, which expenses shall be from thenceforward of so reasonable 
a price that the fourth part of the old expenses of the same house¬ 
hold should be yearly saved. And the king shall have thereby always 
the market at his gate to his great profit, but to much more profit 
of the poor people. And to the singular pleasure of God, who has 
no prince excused of paying of his debts, and especially for his 

victuals," 

6. Likewise it is thought good that the king gives not one of his 
offices, though it be but a parkership, to any man save only to his 
own servants, and that every of his officers shall be sworn that he 
is with no man in service, nor has nor will take of any man while 
he serves the king, pension, fee, or clothing, except only of the 
king For then the king shall have wholly the might of his land, 
which is most ruled by his officers as they have been before these 
days. And the king shall then be able to reward with offices, those 
who ought to be rewarded, without diminishing of his revenues of 


4 Cf, Governance^ ch. 6 , above 94-7 
Cf. Governance! ch.5, above 92-3. 


142 




Articles to the Earl of Warwick 


his crown. And it shall be good that no man shall have two offices, 
except the servants and officers of the king’s house, which may 
have, when they deserve it, a parkership or such another office as 
they may well keep by a sufficient deputy. Which deputy shall then 
be sworn to serve no other man save his master who serves the 
king. And in like form the king may reward his temporal councillors 
with such offices when he will. For it is not likely but that he wilt 
advance the spiritual men of his council with benefices, as they shall 
be worthy. 6 

7. Likewise forasmuch as the king is now in great poverty, and 
may not presently sustain the expenses of so great a household as 
he sometimes kept, nor is he presently purveyed of vessels and 
other household goods honourable and convenient for him; and also 
his costs now upon the establishments of his realm will be greater 
than any man can estimate with certainty; it is thought good that 
it will please his highness to forbear all his first year the keeping 
of his worshipful and great household; and be in all that time in 
such a sure place or places as his most noble grace can think best 
for his health and pleasure, with few- people, and without recalling 
and taking again in all that year of the servants of his old household, 
but such as necessity shall cause him. For if he take within that 
time any of them, the remnant will grudge for their absence. And 
also those that are thus taken will not leave importune suit to have 
unto them all their old fellowship, which shall be troublesome and 
a great annoyance to himself, and to all those that shall be about 

him for that year. 


* Cf. Governance , ch.17, above uS-zi 
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